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PREFACE 


/^F  the  many  rights  and  obHi^ations  attachin.i,^  to  the 
ownership  of  land,  those  which  arise  in  connection 
with  Easements  are  undoubtedly  of  very  great  importance. 
The  fact  that  an  easement  does,  or  does  not,  exist,  may 
greatly  affect  the  value  of  a  property.  For  this  reason  it  is 
essential  that  those  Avhose  duty  it  is  to  value,  sell,  or  report 
upon  property  should  know  what  rights  and  obligations  an 
easement  entails.  It  is  also  an  advantage  for  an  owner  or 
purchaser  of  land  to  understand  what  is  the  effect  of  an 
easement  on  his  property. 

This  book  has  been  written  with  the  object  of  giving 
information,  on  the  Law  of  Easements,  to  students  and  other 
readers  who  are  not  members  of  the  Legal  Profession. 

The  Authors  have  endeavoured  to  express  themselves 
in  plain  and  simple  language,  even  at  the  risk  of  being  too 
elementary,  and  have  avoided  as  far  as  possible  the  use  of 
terms  which  may  not  be  readily  understood  by  students. 
Where  the  use  of  such  terms  has  been  unavoidable,  their 
meanings  have  been  given. 

Comparatively  few  cases  have  been  cited,  the  object 
being  to  embody  in  the  text  the  principles  upon  which  the 
decided  cases  have  been  based,  rather  than  to  give  lengthy 
details  in  an  elementary  work. 

Those  readers  who  desire  a  more  extensive  knowledge 
of  the  Law  of  Easements  are  referred  to  the  works  of  the 
standard  authors  on  the  subject. 

R.  P. 

A.  B.  H. 

Januavy,   J  910. 


82654.^ 


ERRATUM. 


Page   173,  line  5,       For  ■"servient"  read  '•dominant." 
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THE 

LAW  OF  EASEMENTS. 

CHAPTER    I. 


PROPERTY. 

In  order  to  study  the  subject  of  Easements,  it  is  Rights  of 

ownership, 

necessary  to  understand  clearly  what  is  meant  by 
the  term  "  property,"  and  also  what  privileges  and 
restrictions  are  attached  to  the  ownership  thereof. 

"  Property  "  is  popularly  understood  to  be  a 
general  term  applied  to  any  article  or  thing  or 
collection  of  things  which  a  man  owns ;  as,  for 
instance,  land,  buildings  and  all  articles  attached 
thereto  ;  stocks  and  shares ;  movable  articles,  such 
as  tables  or  chairs ;  or,  in  fact,  anything  which  is 
capable  of  ownership. 

In  a  legal  sense  the  word  "property"  means 
the  right  attached  to  ownership ;  this  may  be 
"  absolute  " — e.g.,  the  right  which  a  man  has  to  do 
what  he  likes  to  anything  belonging  to  him,  such 
as  a  chair  or  a  table ;  or  the  right  may  be  "  quali- 
fied"— that  is,  it  may  be  modified  by  any  obligations 
which  a  man  may  be  under  by  reason  of  such 
ownership.  For  example,  a  carrier  of  goods  has  a 
"  qualified "  right  of  ownership  over  them  whilst 
they  are  in  his  possession  for  safe  delivery. 
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It  would  be  of  no  advantage  to  a  man  to  own 
anything,  unless  he  were  allowed  by  law  to  use 
such  thing  for  his  own  benefit  and  enjoyment. 
Obligations  When  we  study  law  we  study  a  subject  dealing 
ownership,  with  rights  and  obligations  in  respect  of  persons  and 
things.  Hence  the  value  of  any  particular  thing 
owned  depends  solely  on,  and  is  measured  by,  the 
rights  and  obligations  attending  its  ownership. 

We  can  roughly  distinguish  between  rights  and 
obligations  as  follows  : — 

A  right  is  what  a  person  is  legally  entitled  to  do 
or  to  enjoy. 

An  obligation  is  that  which  a  person  is  bound 
to  do  or  to  abstain  from  doing. 

The  subject  of  Easements  comprises  a  study  of 
some  special  rights  attaching  to  the  ownership  of 
land. 

RIGHTS. 

rifihts^"^^  The    English    law    is    based   on    the    principle  of 

giving   all    possible   freedom  to   all  subjects  of   the 
realm. 

There  is  no  complete  list  of  things  which  a  man 
may  or  may  not  do,  but  the  broad  principle  followed 
is  that  he  may  do  anything  he  likes,  provided  that  in 
so  doing  he  does  not  interfere  with  the  rights  of 
another  person. 

If  it  were  possible  to  compile  a  list  of  all  the 
rights  of  a  person,  such  list  would  include  every 
conceivable  act  that  a  man  is  capable  of  doing, 
excepting  only  those  acts  which  are  contrary 
to  the  law  of  the  land,  such  as  theft,  murder, 
forgery,  etc.  ;  those  acts  which  would  prevent 
another  from  doing  something  which   he  is  legally 
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entitled  to  do;  and  those    acts    which    one    person 
has  expressly  agreed  with  another  not  to  do. 

Every  person  has  a  right  to  the  assistance  of  the 
law  in  obtaining  redress  from  others  who  cause  him 
to  suffer  an  injury,  or  who  do  not  fulfil  their 
obligations  to  him. 

Rights  may  be  (i)  purely  personal  rights — that 
is,  the  right  of  personal  security,  comprising  those 
of  life,  limbs,  body,  health,  reputation,  and  the 
right  of  personal  liberty ;  or  (2)  rights  which  are 
appurtenant  {i.e..  belonging  or  pertaining)  to  the 
ownership  of  some  article.  Thus,  a  man  who  owns 
a  horse  and  cart  may  drive  it  along  the  street ; 
a  man  who  does  not  own  the  horse  and  cart  has 
no  such  right  unless  he  obtains  permission  from  the 
owner  to  do  so.  A  man  who  possesses  a  piece 
of  land  may  walk  over  such  land  and  may  gather 
his  own  fruit  ;  a  man  who  does  not  possess  such 
land  or  fruit  may  not  do  so.  These  are  examples 
of  rights  which  are  appurtenant  to  the  ownership 
of  an  article. 

In  addition  to  the  division  of  rights  into  the  ^^^^^ 
above  two  classes,  it  is  of  the  greatest  importance,  "^^''• 
for  the  purpose  of  studying  Easements,  that  we 
should  carefully  distinguish  in  each  class  between 
what  may  be  called  "  ordinary  "  rights,  and  "  extra- 
ordinary" or  "extended"  rights.  It  will  be  evident 
that  although  a  person's  rights  are  in  the  ordinary 
way  restricted,  it  is  possible  in  many  cases  for  him 
to  extend  them.  If  a  man  wishes  to  exercise  more 
than  his  ordinary  rights,  he  usually  has  to  pay 
for  that  privilege  to  any  person  or  persons  who 
may  be  affected  by  his  doing  so,  because  an 
extension  of    one    man's    rights    must    of  necessity 
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involve  a  curtailment  of  the  rights  of  another. 
However,  in  certain  cases,  as  \N"ill  be  shown  later, 
v^here  one  man  has  extended  his  rights  for  a 
sufficient  length  of  time  without  paying  for  the 
privilege,  he  will  be  legally  entitled  to  continue 
to  do  so,  even  though  the  rights  of  another  are 
thereby  curtailed. 

Personal  rights  may  be  extended  in  many  ways  ; 
for  instance,  b}-  being  born  with,  or  obtaining 
afterwards  a  title,  such  as  a  baronetc}-  or  a  knight- 
hood ;  by  obtaining  permission  to  ^valk,  ride  or 
drive  over  land  other  than  a  public  highway. 
There  are,  in  fact,  thousands  of  wa\'s  by  which  a 
person  mav  obtain  extended  rights  or  privileges 
which  are  purely  personal — that  is  to  say,  which 
are  not  dependent  on  the  ownership  of  an}'  par- 
ticular thing. 

RIGHTS    APPURTENANT    TO 
OWNERSHIP. 

ordina?J  (^)    Ordinary  rights. — By  the  mere  acquisition 

of  an  article  the  person  who  acquires  it  obtains 
the  right  to  use  it  in  any  manner  he  likes,  pro- 
vided that  in  so  doing  he  does  not  infringe  the 
rights  of  others.  Hence  we  see  that  the  ordinary 
rights  attached  to  the  ownership  of  anything  are 
limited  only  by  the  corresponding  rights  of  others. 
Thus,  a  man's  right  to  drive  along  the  street  is 
limited  by  the  right  of  other  persons  to  use  the 
street.  To  drive  furiously  and  recklessly  would 
make  it  impossible  for  others  to  use  the  street 
with  comfort  and  safety,  hence  the  right  of  driving 
is  limited  to  this  extent.  The  exact  point  at  which 
to  draw  the    line    between    the   rights  of   one    man 


rights. 
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and  those  of  another,  is  settled  by  the  adminis- 
trators of  justice  in  the  Courts  of  Law. 

Consider  the  case  of  another  class  of  article — 
namely,  a  piece  of  land.  The  owner  of  the  land 
has  an  ordinary  right  to  do  as  he  pleases  with  his 
land  ;  for  instance,  he  may  dig  out  the  earth  or 
gravel,  etc.,  and  sell  it.  But  supposing  he  were 
to  excavate  the  earth  to  a  considerable  depth 
close  to  his  boundary,  such  an  act  would  most 
probably  cause  seme  of  his  neighbour's  land  to 
fall  into  the  excavated  space,  and  this  would  be  a 
serious  interference  with  the  neighbour's  right  of 
support  to  his  land,  which,  as  will  be  shown 
later,  is  a  right  given  by  law  to  all  owners  of 
land. 

Here,  again,  we  see  that  an  ordinary  right  must 
be  limited  so  as  not  to  interfere  with  the  corre- 
sponding rights  of  others. 

{b)  Extended  rights. — The  owner  of  a  thing 
has  many  means  of  extending  his  ordinary  rights, 
although  it  must  be  clearly  understood  that  by  so 
doing  he  must  of  necessity  interfere  with  the 
ordinary  rights  of  someone  else.  For  example, 
the  general  public  in  a  street  refrain  from  their 
full  use  of  the  highway  when  they  see  a  fire- 
engine  coming  ;  they  therefore  voluntarily  give  up 
a  portion  of  their  ordinary  rights  so  that  the 
owner  of  the  fire-engine  may  have  an  extension  of 
his  ordinary  rights  and  drive  at  what,  in  the  case 
of  any  other  vehicle,  would  be  considered  a  furious 
pace. 

Again,  an  owner  of  a  horse  and  cart,  although 
having  an  ordinary  right  to  the  use  of  a  public 
road,  has  no  ordinary  right  to  drive  over  another's 
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land.  He  may,  however,  be  able  to  make  an 
arrangement  with  the  owner  of  the  land  to  be 
allowed  to  do  so,  usually  by  paying  him  an  annual 
rent  for  the  privilege.  In  such  a  case  the  owner 
of  the  horse  and  cart  extends  his  ordinary-  rights; 
but  at  the  same  time  the  ordinary  rights  of  the 
owner  of  the  land  are  curtailed,  since  as  long  as 
the  arrangement  lasts  he  must  allow  the  owner 
of  the  horse  and  cart  to  drive  over  his  land, 
and  his  own  enjoyment  of  the  land  is  thereby 
restricted. 

In  a  similar  way  any  of  the  ordinary  rights  of 
an  owner  of  land  may  be  restricted  or  lost,  as,  for 
instance,  by  one  owner  x\  giving  permission  to  an 
adjoining  owner  B  to  excavate  so  close  to  his 
boundary  that  the  land  of  A  falls  into  the  space 
which  B  has  excavated.  Here  A's  ordinary  right 
of  support  has  been  curtailed  or  abridged  by  the 
permission  which  he  has  given   B  to  excavate. 

When  the  ordinary  rights  of  one  owner  of  land 
have  been  abridged  in  some  wa}-  for  the  benefit  of 
the  owner  of  neighbouring  land,  the  latter  is  said 
to  possess  an  easement  over  the  land  of  the  former. 
Easement  An  easemGIlt  may  be  defined  as  a  privilege  enjoyed 
by  an  owner  of  land  in  respect  of  the  ownership  of 
such  land,  in  or  over  the  land  of  his  neighbour, 
whereby  the  latter  is  bound  to  subuiit  to  some  definite 
use  of  his  land  (not  involving  taking  anything  out 
■  of  the  land,  such  as  cutting  turf,  digging  gravel, 
etc.),  or  to  refrain  from  some  definite  use  of  it 
himself. 
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It  will  be  seen  from  this  definition  that  an 
easement  is  a  particular  kind  of  extended  right, 
which  can  be  attached  to  a  particular  kind  of 
property — namely,  to  land,  or,  as  it  is  known  in 
legal  language,  to  Real  Property. 

It  should  also  be  noticed  that  an  easement  only 
relates  to  use  and  enjoyment,  or,  as  it  is  called  in 
legal  phraseology,  to  "user"  of  the  neighbour's 
land,  and  not  to  the  taking  of  anything  out  of 
such  land,  e.g.,  cutting  turf,  fishing,  taking  stones 
with  which  to  repair  a  path,  etc.  Such  rights  of 
taking  a  profit  out  of  the  soil  can  be  acquired, 
and  are  known  as  "  profits  a  prendre,''  and  will  be 
dealt  wath  later. 

The  land  or  tenement  whose  owner  enjoys  the  omninant^^ 
benefit  of  an  easement  is  called  the  dominant  tene-  °'''"^'- 
ment,  and  the  neighbouring  tenement,  whose 
owner  is  obliged  to  allow,  or  to  refrain  from  doing, 
something  on  his  own  land  for  the  advantage 
of  the  other  tenement,  is  called  the  servient 
tenement,  the  owners  being  called  respectively 
the  dominant  and  the  servient  owners. 

It  must  be  clearly  understood  that  an    easement  ^asemeiu 
can  onlv  be  enjoyed  in  respect    of    the    ownership  oniTto"^ 

J  ownership 

of  land.  A  "profit  a  prendre  "  may  exist  "  m  gross,'  of  land. 
i.e.,  apart  from  the  ownership  of  land.  For  instance, 
one  man  may  have  a  right  to  fish  in  another's 
lake,  or  to  cut  turf  on  another's  land,  without 
owning  any  land.  The  right  is  then  called  "a 
profit  a  prendre  in  gross"— that  is,  not  depending 
on  some  other  right. 
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An  easement  can  never  exist  "  in  gross,""  although, 
of  course,  permission  may  be  given  by  A,  an  owner 
of  land,  to  B,  a  man  who  does  not  own  land,  to 
walk  over  A's  land.  This  will  not  be  a  true  ease- 
ment, but  only  an  extended  personal  right  in  gross, 
and  cannot  be  assigned  by  B;  whereas  if  B  owned 
land  and  had  a  true  easement  to  walk  over  A"s 
land,  B's  right  would  be  transferred  wath  the  land 
if  he  sold  it,  unless  it  was  expressly  excluded  in 
the  deed  of  conveyance. 
Real  and  Jn  Order  to  clearly  understand  what  an  easement 

personal  -' 

estate.  jg^  ^^^  ^j^g  relation  it  bears  to  other  extended 
rights  of  ownership,  it  is  necessary  to  know  some- 
thing of  what  is  meant  by  "  real  property,"  and 
afterwards  to  consider  the  various  rights  that  can 
be  attached  to  the  ownership  of  land. 

All  things  that  it  is  possible  to  own  are.  accord- 
ing to  English  law,  divided  into  two  main  headings : 
— (i)  Things  real,  and  (2)  things  personal,  other- 
wise known  as  (i)  "  real  property,"  "  real  estate"" 
or  "realty,"  and  (2)  "personal  property"  or 
*'  personalty." 

The  earth  is  approximately  a  sphere  of  solid 
matter  whose  diameter  is  about  8,000  miles.  This 
sphere  is  enveloped  in  a  gas  called  air,  which 
extends  to  an  unknown  distance  above  the  surface 
of  the  earth. 

The  rights  of  ownership  of  all  movable  things 
that  exist  on  our  portion  of  the  earth  are  called 
personal  property ;  even  a  cartload  of  earth  is 
personalty,  but  the  man  who  owns  the  space 
formerly  occupied  by  the  earth  which  is  now  in 
the  cart,  according  to  English  law,  owns  real 
property. 
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When  a  man  owns  real  property,  he  is  usually 
described  as  owning  a  certain  area  of  land  (such 
as  500  acres,  etc.).  One  of  his  rights  of  ownership 
is  to  dig  out  any  earth  at  or  under  the  surface  of 
the  area  belonging  to  him,  and  assuming  it  possible, 
he  may  dig  down  to  the  centre  of  the  earth,  but 
no  farther,  because  if  he  dug  deeper  he  would  be 
trespassing  on  the  property  of  some  person  owning 
the  surface  on  the  other  side  of  the  earth.  The 
ownership  of  a  certain  area  of  land,  therefore,  really 
means,  the  ownership  of  a  certain  amount  of  space 
occupied  by  the  earth,  such  space  being  either 
conical  or  pyramidal  in  form  according  to  the 
shape  of  the  surface  owned.  Thus,  supposing  the 
accompanying  sketch    to    represent    the    world,  the 


owner  of  the  plot  A  B  C  D  really  owns  the 
pyramid  of  earth  whose  apex  is  E  (the  centre  of 
the  world),  and  whose  base  is  A  B  C  D.  He  also 
owns  the  space  occupied  by  the  air  above  A  B  C  D 
up  to  as  great  a  height  as  it  is  possible  to  go  m 
a  balloon  or  airship,  say  to  F  G  H   K. 
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Real  property,  therefore,  consists  of  the  rights  ot 
ownership  exercised  over  a  certain  cone  or  pyramid 
of  the  earth  and  of  the  air  above,  or,  should  the 
soil  be  removed,  over  the  space  formerly  occupied 
by  it.  This  space  is  indestructible,  so  that,  assuming 
the  earth  to  have  a  perpetual  existence,  we  may  say 
that  real  property  is  indestructible  and  perpetual. 
Even  if  an  owner  were  to  dig  out  all  his  earth,  he 
would  still  own  the  space  it  formerly  occupied,  and,  if 
he  chose,  could  buy  other  earth  and  fill  up  the  void. 

The  natural  state  of  things,  however,  is  for  this 
cone  or  pyramid  to  consist  of  solid  matter  varying 
in  composition  according  to  the  strata.  The  surface 
may  be  covered  with  water — e.g.,  a  pond  or  lake  ; 
but  this  will  not  affect  the  ownership  of  the  land 
under  the  water,  since  in  law  a  lake  is  considered 
as  "  land  covered  with  water."  Further,  all  things 
permanently  attached  to  the  soil,  such  as  buildings 
and  articles  permanently  fixed  to  buildings,  are 
included  in  the  term   "  real  property." 

While  land,  therefore,  in  its  restricted  sense, 
means  soil,  in  its  legal  sense  it  includes  not  only 
the  surface,  but  also  everything  existing  in  or 
permanently  erected  on  the  soil,  the  air  above,  and 
the  water  on  it,  and  all  things  beneath  the  surface 
down  to  the  centre  of  the  earth.  Hence,  when  a 
plot  of  "land"'  is  bought,  all  things  attached  to 
the  soil,  and  all  minerals  beneath  it,  are  included 
in  the  purchase,  w^hether  mentioned  in  the  con- 
vej^ance  or  not.  When,  however,  such  things  are 
severed  from  the  land,  they  at  once  cease  to  be 
realty  and   become   personalty. 

Frequently  the  ownership  of  land  is  divided 
horizontally ;    for   instance,    in    mining    districts   a 
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landowner  may  sell  the  surface  land  down  to  a 
certain  limited  depth,  and  may  retain  all  the  land 
below  that  level  (or  the  "  subjacent '"  land  as  it 
is  called)  for  mining.  Or  a  railway  company 
may  purchase  subjacent  land  for  the  purpose  of 
constructing  a  tunnel  without  buying  the  surface 
land.  In  such  a  case  the  surface  land  must  be 
supported  against  subsidence. 

Various    Tenures    of    Land. 

It  would  not  be  possible  or  advisable,  in  an 
elementar)-  treatise  on  the  subject  of  Easements, 
to  explain  fully  the  various  waj-s  in  which  land 
may  be  held,  but  it  is  essential  to  deal  briefly 
with  the  different  "  tenures "  or  modes  of  holding 
real  propert}'. 

The  old   Feudal    Sj'stem,    which    prevailed    over  orisiia  of 

...  tenure  or 

the  greater  part  of  Europe  m  the  Middle  Ages,  fees, 
was  established  in  this  countr}-  by  William  the 
Conqueror.  Under  that  S}'stem  a  "  feud,"  or  grant 
of  land,  was  made  by  a  feudal  superior  or  lord,  to 
a  tenant  in  return  for  certain  services,  which  con- 
sisted either  in  the  payment  of  rent,  or  military  or 
manual  services,  such  as  ploughing  the  lord's  land. 
In  addition  to  granting  the  land  the  lord  was 
bound  to  protect  the  tenant.  Since  the  lord  in 
turn  held  his  land  as  a  tenant  of  the  King  in 
return  for  military  services,  there  was  only  one 
person  who  had  absolute  ownership  of  the  land, 
namely,  the  King,  and  in  theorv  this  s\-stem  still 
exists  at  the  present  da}'.  Everyone  in  possession 
of  land  "holds"  it  from  the  King,  or  from  some- 
body else  who  in  turn  holds  it  from  the  King. 
A   man   who  holds    land    direct    from    the    Kine:    is 
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considered  to  have  a  better  "status"  or  "estate" 
than  one  who  has  one  or  more  superior  owners 
between  himself  and   the   King. 

Fee  simple  The  highest  "estate"  is  that  of  a  man  who  holds 
his  land  direct  from  the  King,  and  without  any 
restrictions  as  to  the  continuance  of  the  property 
after  his  death.  This  is  called  an  Estate  in 
fee  simple  and  is  an  "  estate  of  inheritance." 
i.e.,  one  which  goes  to  the  heir  of  the  owner  if 
he  dies  without  disposing  of  it.  The  holder  of 
this  estate  is  called  the  "'  tenant  in  fee "  or  the 
"  freeholder,"  and  it  is  the  highest  form  of  tenure 
known  to  the  law.  The  freeholder  can  do  what- 
ever he  pleases  with  his  land  during  his  lifetime, 
provided  he  does  not  thereby  interfere  with  the 
rights  of  others,  or  break  the  law ;  and  after  his 
death  he  can  leave  it  by  Will  to  whomsoever  he 
chooses.  For  all  practical  purposes  he  is  the 
absolute  owner,  although  legally  he  is  a  tenant  of 
the  King. 

Fee  fail.  Another   estate  of   inheritance   is  that    known    as 

an  Estate  in  fee  tail.  Here,  too,  the  owner 
or  "  tenant  in  tail,"  as  he  is  called,  holds  direct 
from  the  King,  but  he  holds  it  subject  to  this 
restriction,  that  after  his  death  the  land  viust  pass 
to  the  heirs  of  his  body,  i.e.,  to  his  children, 
grandchildren,  and  so  on,  so  long  as  his  posterity 
endures ;  or  the  inheritance  may  be  limited  to 
some  particular  heirs  of  his  body,  e.g.,  to  his 
children  by  his  first  wife  ;  or  it  may  be  limited  to 
males  or  to  females.  It  is  then  known  as  a 
"special  "  tail,  and,  should  the  special  tail  fail,  the 
estate  would  revert  to  the  donor  (or  reversioner), 
unless  it  had  been  provided   in   the   grant,  that  on 
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the  failure  of  the  special  tail  the  property  should 
go  to  a  third  person  (or  remainderman).     A  tenant 
in  tail  in   possession   can   "  bar  "'  the  entail  by  deed 
and  thus  convert   the  estate   into  an  estate    in    fee 
simple. 

Property  mav  also  be    granted  to    a   person    for  Tenancy 

.  .  -  .       for  life 

his  own  life,  or  during  the  continuance  of  the  life 
of  another.     This  is  know  n  as  an  Estate  for  life, 

and  the  holder  of  it  is  called  the  "  Tenant  for  life  " 
or  "  Life  tenant."  It  is  a  freehold  estate,  but  not 
of  inheritance ;  that  is  to  say,  the  children  or 
heirs  of  the  tenant  for  life  have  no  interest  in  the 
propert}'. 

A  Copyhold   estate  is   one    forming   part    of  a  copyhoia 

manor.  Land  is  held  under  the  lord  of  a  manor 
by  "  copy  "  of  the  rolls  of  the  court  of  the  manor. 
Originally  the  land  was  held  during  the  pleasure 
of  the  lord,  and  in  theory  the  tenant  (or  copy- 
holder) is  a  tenant-at-will,  but  in  practice,  owing 
to  custom,  the  ownership  of  a  copyholder  is  in 
most  respects  as  absolute  as  that  of  a  freeholder. 
Copyhold  estates  are  always  subject  to  the  customs 
of  the  particular  manor  to  which  they  belong,  and 
especially  with  reference  to  the  admittance  of 
successive  tenants,  when  certain  payments  either 
in  money  or  cattle  have  to  be  made.  The  freehold 
of  a  copyhold  estate  belongs  to  the  lord  of  the 
manor,  but  copyholds  can  be  "  enfranchised";  that 
is,  turned  into  freeholds,  by  the  lord  transferring  the 
fee  simple  (or  freehold)  to  the  copyholder,  the 
copyholder  having  now  a  right  given  to  him  by 
Act  of  Parliament  to  compel  the  lord  to  do  so  on 
payment  of  proper  compensation. 
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Leasehold        When    land    is    held    under    a    lease   (sometimes 

tenure.  .  .       .  .  i      i  i 

called  a  "  demise    )  it  is  said  to  be  leasehold. 

A  lease  is  a  "  chattel  real  "  ;  that  is,  an  interest 
in  land  which  does  not  amount  to  a  freehold,  and  it 
ranks  as  personalty.  Any  letting  of  land  or  houses 
for  any  period,  however  short,  is,  strictly  speaking, 
a  lease,  although  popularly,  the  term  is  applied  only 
to  a  letting  for  more  than  three  years,  which  must 
be  by  deed — that  is,  by  a  document  which  must  be 
"  signed,  sealed  and  delivered."  For  tenancies  not 
exceeding  three  years  it  is  usual  (though  not 
necessary)  to  have  a  written  agreement,  which  may 
be  for  a  yearly,  quarterly,  monthly  or  weekly 
tenanc}',  or  even  for  a  tenancy  at  will.  The  person 
who  conveys  the  property  is  called  the  landlord 
or  "  lessor,"  and  the  interest  which  he  retains  in 
the  property  is  his  "  reversion  "  ;  the  person  to 
whom  the  property  is  let  is  called  the  tenant  or 
"lessee."  A  lease  is  generally  written  in  duplicate, 
one  copy  (the  "  lease ")  being  signed  by  the  lessor, 
the  other  part  (the  "  counterpart ")  being  signed 
by  the  lessee  and  kept   by  the  lessor. 

Other  It    will    bc    sccu,    therefore,    that    there    may   be 

interests  in  Several  persons  who  have  an  "estate"  or  "property" 
in  the  same  piece  of  land,  although  the  fee  simple 
or  freehold,  can  only  be  in  the  freeholder  or  free- 
holders. For  instance,  suppose  A,  the  owner  of  a 
piece  of  freehold  land,  grants  a  lease  of  that  land  to 
B  at  a  hxed  rent  for  999  years.  B  then  grants  a 
building  lease  for  99  years  to  C  at  a  fi.xed  rent.  C 
builds  a  house  on  the  land  and  lets  it  to  D  on  a  lease 
or  agreement.  In  this  case  there  are  four  persons, 
each   of  whom    has   an    estate    in    the   same   piece 


land. 
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of  land,  although  the  only  person  having  "  real 
estate"  in  the  land  is  A.  The  estates  of  B,  C 
and    D    are   personal. 

With  the  foregoing  elementary  remarks  on  real 
property  the  reader  will  have  gathered  some  idea 
of  what  are,  first,  the  ''ordinary''  rights  attaching 
to  real  property,  and  secondly,  how  "  extended " 
rights  can  be  obtained.  The  Law  of  Easements 
deals  with  certain  extended  rights  which 
can  be  attached  to  the  ownership  of  land. 


SUMMARY   OF   CHAPTER    I. 


I. — The  "Property"  in  anything  possessed  consists  of 
the  Rights  of  ownership  attached  thereto,  subject 
to  the  Obligations  attached  thereto. 

2. — According  to  the  English  law  a  person  may  "  do 
what  he  likes  with  his  own,"  provided  he  does  not 
thereby  interfere  with  similar  rights  of  other 
parties. 

3. — Rights  may  be — 

(a)  Personal,    i.e.,    "  in    gross "    or  irrespective 

of  the  ownership  of  anything. 

(b)  Appurtenant,  i.e.,  belonging    to  the  owner- 

ship of  something. 

4. — -An  Easement  is  a  right  appurtenant  to  the  owner- 
ship of  land,  and  may  be  defined  as  "a  privilege 
enjoyed  by  an  owner  of  land  in  or  over  the  land 
of  his  neighbour,  whereby  the  latter  is  bound  to 
submit  to  some  definite  use  of  his  land  (not 
involving  a  participation  in  the  profit  of  the 
soil),  or  to  refrain  from  some  definite  use  of  it 
himself." 

5. — An  Easement  cannot  exist  in  gross. 
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6. — Freehold  is  the  highest  estate  in  land  known  to 
the  English  law. 

7. — An  Easement  is  a  partial  property  in  the  land  of 
another,  enjoyed  by  one  owner  of  land,  whereby 
the  other  owner's  rights  are  curtailed. 

8. — Real  Estate  may  be — 

{a)  Land  held  in  Fee  Simple. 
{h)  Land  held  in  Fee  Tail. 
{c)  Land  held  for  Life. 

{d)  Land    held    from    the    Lord    of    a    Manor 
(Copyhold). 

9. — A  Leasehold  Estate  is  a  right  to  occupy  land  for 
a  limited  term.  This  form  of  tenure  is  usually 
subject  to  considerable  obligations  to  the  owner 
of  the  Real  Estate,  including  that  of  the  pay- 
ment of  a  rent.  Any  easement  which  may  be 
acquired  by  a  leaseholder  is  acquired  on  behalf  of 
the  owner  of  the  Real  Estate  [i.e.,  the  Freeholder). 


CHAPTER    II. 

Natural  Rights,  Profits  a  prendre,  Licenses, 
Customary  Rights,  Public  Rights-of-way, 
AND  Rights  of  Common,  as  distinguished 
FROM  Easements. 

Certain     rights     are     attached     by     law     to    the  Natural 

.  lisihts. 

o\\nership  of  land,  in  order  that  the  owner  may 
enjoy  his  property  to  its  full  extent  without 
interference  from  his  neighbours.  These  rights 
are  called  "  Natural  Rights,"  and  are  given  by 
law  to  ever}-  owner  of  land.  Thev  are  not 
specially  acquired  by  him  from  the  previous 
owner  or  from  anyone  else,  but  consist  of  rights 
which  owners  of  land  have  from  time  imme- 
morial been  accustomed  to  enjo}' — namely,  to  have 
the  benefit  of  certain  things  which  nature  has 
provided  for  the  good  of  mankind.  A  landowner 
has  a  natural  right  to  the  light  and  air  which 
is  perpendicularl}-  over  his  land  ;  but  a  right  to 
receive  light  and  air  in  a  lateral  direction  would, 
if  acquired,  be  an  easement  :  he  has  a  natural 
right  to  the  necessary  support  of  his  land  by  that 
of  his  neighbour  ;  but  a  right  to  the  support  of 
buildings  by  a  neighbour's  land  would,  if  acquired, 
be  an  easement  :  he  has  a  natural  right  (i)  to 
the  uninterrupted  flow  and  use  of  water  running 
in  a  defined  and  natural  stream  through  his  land, 
provided  he  does  not  use  an  excessive  quantity  or 
interfere  with   its   flow   to  the  detriment  of  another 

2 
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owner  lower  down  the  stream  ;  and  (2)  that  all 
water  passing  over  his  land,  whether  in  a  defined 
natural  stream  or  trickling  over  or  percolating 
through  his  land  in  an  undefined  course,  shall 
continue  to  flow  in  its  natural  pure  condition  ; 
but  a  right  to  interfere  with  the  natural  course 
of  the  stream  or  to  pollute  the  water  to  the 
detriment  of  the  interest  of  another  owner  of  land 
would,    if  acquired,  be   an    easement. 

It  will  be  noticed  that  in  some  respects  Natural 
Rights  resemble  Easements,  and  some  writers  have 
described  them  as  "  Natural  Easements."  The 
chief  difference  is  that,  whereas  easements  are 
privileges  enjoyed  by  one  landowner  over  the 
land  of  his  neighbour,  acquired  by  the  latter's 
consent  or  otherwise,  natural  rights  are  given 
by  law  to  every  owner  of  land.  The  above 
examples  of  Natural  rights  will  be  further  con- 
sidered in  subsequent  chapters,  in  which  the 
acquisition  of  easements  of  light,  air,  support,  and 
water,  will  be  dealt  with. 
Natural  Siucc   natural    rights    are    inseparable    from  land 

cannot  be  they  cau  ncver  oe  extinguished.  They  may,  how- 
♦inished.  ever,  be  suspended,  as,  for  instance,  by  an  owner 
granting  an  easement  which  has  the  effect  of 
curtailing  or  suspending  his  natural  rights ;  but 
should  that  easement  be  extinguished  the  natural 
rights  will  at  once  revive.  For  example,  if  an  owner 
of  land,  through  which  a  natural  and  defined  stream 
passes,  has  acquired  an  easement  to  interfere  with 
the  flow  of  water  for  purposes  of  irrigation,  to  the 
detriment  of  his  neighbour  lower  down  the  stream, 
the  latter's  natural  right  to  the  uninterrupted  fiow  of 
water  would  be  curtailed.     But  supposing  the  land 
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was  afterwards  built  on,  so  that  no  water  was 
required  for  irrigation,  the  easement  would  then 
cease,  and  the  neighbour's  natural  right  to  the  un- 
interrupted tiow  of  water  would  be  revived. 

Although  the  distinction  between  natural  rights 
and  easements  is  of  no  great  practical  importance,  it 
is  necessary  to  point  out  the  difference  between  an 
easement  and  a  profit  a  prendre,  a  license,  custom 
and  customary  rights,  public  rights  of  way  and 
rights  of  common. 

A  profit  a  prendre,   as  the  expression  implies,  is  pvontsA 

•    1  1         .  I   •  -      1         1         1       r      1       pi-endre. 

a  right  ':  to  take  something  out  ot  the  land  ot  the 
servient  owner  for  the  use  or  benefit  of  the  dominant 
owner — e.g.,  a  right  to  feed  one's  cattle,  to  cut  turf, 
to  dig  for  sand,  or  to  fish,  on  another's  land  ;  whereas 
an  easement  is  merely  a  privilege  to  be  exercised 
over  a  neighbour's  land  without  any  participation  in 
the  profit  of  it.  A  profit  a  prendre  is  acquired  in  the 
same  manner  as  an  easement — i.e.,  either  b}-  grant, 
or  by  long  usage,  as  will  be  explained  later,  Init 
cannot  be  claimed  bv  custom,  except  in  the  case  of 
manorial  custom.  For  example,  copyholders  may,  in 
certain  manors,  have  a  customary  right  to  take 
shingle  from  land  belonging  to  ihe  lord  of  the  manor. 
As  before  stated,  a  profit  a  prendre  may  either  be 
attached  to  the  ownership  of  land,  or  it  may  be  "  in 
gross  " — i.e.   a  personal  right. 

It  mav  here  be  noted  that  a  right   to   enter   land  Rifiht  to 

-'  ^  .  draw  water 

and  draw  and  take  away  water  from  a  well,  is  not  a  "ota  pmut 

•'  ii  prendre. 

profit  a  prendre,  but  an  easement,  the  reason  for  ^^'^'g^^'^'^j^, 
this  being  that  water  is  not  part  of  the  soil  like  sand 
or  clay,  nor  the  produce  of  the  soil  like  grass  or 
trees ;  neither  does  it  belong  to  the  owner  of  the 
land  until  he  has  appropriated  it  by  placing  it  in  a 
cistern  or  some  vessel  for  his  own  use. 
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Licenses.  _/\_  licenSG  is  a  permission  or  authority  to  do 
something  which  would  otherwise  be  inoperative, 
wrongful  or  illegal.  It  may  be  either  in  wTiting  or 
verbal,  and  is  a  personal  privilege,  quite  independent 
of  ownership  of  land,  which  one  person  obtains  from 
the  owner  or  occupier  of  land,  to  do  something  on 
that  land  either  occasionally,  or  for  a  definite 
length  of  time. 

To  show  the  difference  between  an  easement  and 
a  license,  suppose  A  sells  a  portion  of  his  land  to  B, 
and  at  the  same  time  in  the  conveyance  grants  to  B 
(the  purchaser)  and  his  heirs,  etc.,  a  right  to  \Nalk 
over  the  land  which  A  has  retained,  in  order  to  get 
to  a  river,  this  would  be  a  grant  of  a  right  of  way 
attaching  to  the  ownership  of  the  land  sold.  It  would 
be  an  easement,  and  would  be  assignable  by  B  if  he 
subsequent!}  sold  the  land,  and  any  one  who  bought 
A's  remaining  land  would  buy  it  subject  to  B's  right 
of  wa\-  over  it. 

But  suppose  A  agrees,  either  verbally  or  in 
writing,  to  allow  a  builder  C  and  his  workmen 
to  pass  over  his  land  for  three  months  for  the 
purpose  of  bringing  bricks  from  a  wharf  on  the 
river,  for  building  A's  new  house  ;  this  will  be 
a  license  which  C  could  not  assign,  and  which 
would  not  be  binding  on  anyone  who  bought  A's 
land  even  before  the  three  months  had  expired. 
It  is  merely  an  agreement  between  A  and  C  as 
persons  and  not  as  owners  of  land.  If  A  sells  his  land 
to  D,  D  is  not  bound  by  the  agreement.  If  C  sells 
his  business  to  E,  E  cannot  clami  the  right,  as  it  was 
purely  a  personal  one. 

The  grant  of  a  license  does  not  as  a  rule  confer 
an    interest    in    land,    consequenth-    an\'    verbal    or 
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written  license  which  is  not  under  seal  (or  "  parol  " 
licenses,  as  they  are  called)  can  at  any  moment  be 
revoked  by  the  grantor  of  the  license.  For  instance, 
where  tickets  were  sold  at  £i  is.  each  to  admit  to 
a  racecourse  to  witness  some  races,  and  a  ticket 
holder  was  requested  to  leave  while  the  races  were 
in  progress.  The  ticket  holder  refused  to  do  so,  and 
was  compelled  to  leave  by  order  of  one  ot  the 
stewards  of  the  racecourse  wdthout  the  return  of 
the  money  paid  for  the  ticket.  It  was  held  that  a 
right  to  come  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed  ;  and  a 
parol  license  to  do  so,  though  money  be  paid  for  it, 
is  revocable  at  any  time  and  without  paying  back 
the  money. ^  In  the  same  way  a  license  to  enter  a 
theatre  has  been  held  to  be  determined  by  an 
assignment  of  the  theatre. 

Although  a  mere  license  is  revocable  at  the  will 
of  the  licensor,  a  reasonable  time  must  be  allowed 
to  the  licensee  to  remove  himself  and  his  property 
from  the  premises.  When  the  effect  of  a  license 
is  to  couple  to  it  a  grant  of  an  interest  of  such  a 
nature  as  can  lawfully  be  made  by  word  of  mouth, 
or  in  writing  not  under  seal,  the  license  will  be  as 
irrevocable  as  if  it  had  been  made  by  deed — i.e., 
under  seal.  For  instance,  A  grants  to  B  a  license 
to  hunt  on  his  land  and  take  away  the  deer  when 
killed.  This  is  a  license  to  come  on  A's  land  and 
hunt,  but,  as  it  is  coupled  with  a  grant  of  the 
deer,  the  license  would  not  be  revocable  until  B 
had  been  allowed  to  hunt  and  take  the  deer  for  a 
reasonable  period. 

1   Wood  V.  Leadbitter,   U  M.  &  W.  838. 
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Again,  if  A  b\-  license  authorises  B  to  dig  for 
tin  on  A's  land  for  a  period  of  t\\ent}--one  }ears, 
and  to  dispose  of  the  tin  obtained,  such  Hcense  will 
include  a  grant  of  an  interest  in  the  ore  which 
may  be  found,  and  the  license  is,  therefore,  irre- 
vocable.^ 

.\nother  case  where  a  license  may  be  irrevocable 
is,  when  the  licensee  is  allowed  to  do  something 
on  his  own  land  which  will  have  the  effect  of 
abridging  or  extinguishing  an  easement  hitherto 
enjoyed  by  the  grantor  of  the  license  (the  dominant 
owner)  over  the  land  of  the  licensee  (the  ser\ient 
owner).  For  instance.  A,  b)'  license  of  B,  erected 
a  skylight  over  A's  own  area,  which  had  the  effect 
of  lessening  the  amount  of  light  and  air  to  which 
B  had  an  easement,  which  light  and  air  had  hitherto 
come  to  a  window  in  B's  house.  The  Court  held 
that  as  the  skylight  had  been  erected  at  A's  expense 
and  by  B's  consent,  B  could  not  revoke  the  license, 
at  least  not  without  tendering  A  the  expenses  to 
'^)vhich  he  had  been  put    in  consequence  of  it.^ 

Where,  however,  there  is  a  parol  license  coupled 
with  a  parol  grant,  or  rather  a  pretended  grant, 
of  something  which  is  only  capable  cf  being  granted 
b)-  deed,  then,  since  the  grant  to  which  the  license 
is  coupled  is  invalid,  the  license  is  revocable.  For 
instance,  if  A  by  parol  license  allows  B  to  enter  his 
land  and  divert  a  stream  so  as  to  flow  on  to  B's  land. 
In  this  case  there  would  be  no  valid  grant  of  right 
to  the  water,  as  it  would  be  an  attempt  to  grant  an 

'   Doe  V.   Wood,  2  B.  &  Aid.   738. 
-  Winter  v.  Brocku'cll,   8  East  309. 
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easement  by  parol,  and  since  easements  can  only 
legally  be  granted  b\-  deed,  the  license  would  be 
revocable. 

Customs    and    customary    rights   differ  from  g^J^'"^^^ 
easements,    inasmuch    as  they  are    not    attached  to 
inn'  particnlav  individual  in   respect  of  his  land. 

Custom  may  be  defined  as  an  unwritten  law- 
established  by  long  usage  and  the  consent  of  our 
ancestors,  and  is  the  basis  on  which  our  Common 
Law  is  founded.  Particular  or  local  custom  is  a 
usage  attached  to  a  certain  locality,  and  a  customary 
right  is  one  which  belongs  to  no  individual  in  par- 
ticular, but  may  be  enjoyed  by  anyone  who,  for  the 
time  being,  inhabits  the  locality  to  which  the  custom 
is  attached. 

The  requisites  of  a  valid  particular  custom  are 
as  follows: — It  must  have  been  used  from  time 
immemorial ;  it  must  have  been  continued  ;  it  must 
be  peaceable,  reasonable,  and  certain  ;  and  must 
not  be  opposed  to,  or  inconsistent  with,  any  other 
custom. 

Many  customs  partake  of  the  character  of  ease- 
ments, such  as  a  custom  for  the  inhabitants  of  a 
parish  to  play  lawful  and  reasonable  games  on 
a  piece  of  land  ;  a  custom  for  the  inhabitants  of  a 
town  to  walk  over  certain  land  to  get  to  a  church 
or  market ;  a  custom  for  traders  to  erect  booths  on 
the  waste  of  a  manor  at  the  time  of  fairs  ;  or  for 
fishermen  to  dry  their  nets  on  land  belonging  to 
the  manor.  As,  however,  the  existence  and  validity 
of  these  rights  generally  depend  upon  some  local 
custom,  excluding  the  operation  of  the  ordinary 
rules  of  law,  and  as  they  are  sometimes  entirely 
independent    of  any  express  or  implied  agreement 


Public 
rifjhts  of 
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between  the  parties,  they  stand  upon  a  different 
footing  to  easements,  and  are  not  governed  by  the 
law  of  easements. 

Public    Rights    of    Way,    though    resembHng 

^^^>-  easements,  differ  from  them   in   that   they  are  privi- 

leges enjoyed  by  the  community  at  large,  to  use 
the  highway  (and  this  term  includes  navigable 
rivers),  or  a  path  for  the  purpose  of  going  from  one 
place  to  another.  The  right  is  not  attached  to  the 
ownership  of  land,  nor  to  any  particular  individual. 
The  manner  in  which  public  rights  of  way  are 
acquired  will  be  dealt  with  in  a  subsequent  chapter. 

Rishts  of  j\  Right  of  Common  is  a  right  enjoyed  by  an 
individual,  to  take  a  profit  out  of  lands  not  belonging 
to  him,  in  common  with  the  owner  of  the  land,  and 
other  persons.  The  possessors  of  this  right  are 
called  "  commoners,"  and  the  land  over  which  the 
right  is  enjoyed  is  called  "  a  common."  The  right 
cannot,  except  in  the  case  of  copyholders,  be  claimed 
by  custom,  but  only  by  grant  or  by  prescription, 
that  is,  by  a  personal  usage  for  a  considerable  time, 
as  will  be  explained  later.  A  right  of  common 
differs  from  an  easement,  since  it  is  a  right  to  a 
profit  in  another's  land,  and  is  similar  to  a  profit  a 
prendre,  except  that  the  right  is  enjoyed  in  common 
with  others  instead  of  by  an  individual  alone. 
There  are  four  principal  rights  of  common  :  (i) 
Common  of  pcistnre,  the  right  of  feeding  one"s  cattle 
on  another's  land  ;  (2)  Common  of  turbary,  the  right 
to  cut  turf  for  fuel  ;  13)  Common  of  piscary,  the  right 
to  fish  in  water  belonging  to  another ;  (4)  Common 
of  estovers  or  botes,  a  right  to  take  wood  in  reasonable 
quantities  from  another's  estate  for  house  purposes 
or    repans.       This    right    is    called    "  house-bote " 
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when  the  wood  is  used  to  repair  a  house, 
"  fire-bote "  when  used  to  burn  in  the  house, 
■' plough-bote "'  and  "  cart-l)ote "  ^\•hen  used  for 
making  and  repairing  instruments  of  husbandry, 
and  "hedge-bote"  when  used  for  repairing  hedges 
or  fences. 

Rights  of  common  are  said  to  be  "  appendant," 
that  is,  ^\'hen  enjoyed  by  ah  the  tenants  of  a  manor, 
and  in  such  case  must  always  be  acquired  by  pre- 
scription {i.e.,  long  period  of  user)  ;  "appurtenant,'' 
that  is,  attached  to  the  ownership  of  some  particular 
land  or  house,  and  \\hich  can  be  at  any  time 
created  by  grant  :  "  in  gross,"  that  is,  not  con- 
nected with  the  ownership  of  land  but  belonging  to 
individuals. 

A  common  of  pasture  may  in  addition  be  "because 
of  vicinage  "  (or  neighbourhood),  which  arises  when 
the  tenants  of  two  adjoining  manors  have  allowed 
their  cattle  to  range  indiscriminately  over  both  of 
the  manor  wastes. 


SUMMARY    OF    CHAPTER     II. 


I. — Natural  Rights  are  those  rights  given  by  law 
to  every  owner  of  land.  No  one  may  interfere 
with  the  natural  rights  of  another,  unless  he  has 
acquired  an  easement  to  do  so.  An  easement 
is  sometimes  defined  as  the  abridgment  of  a 
natural  right. 

2. — A  natural  right  is  never  extinguished,  but  may  be 
suspended  during  the  continuance  of  an  ease- 
ment adverse  to  it.  Should  such  easement  cease 
or  be  abandoned,  the  natural  right  will  revive. 

3. —  A  Propit  "a  prendre  is  a  right  acquired  by  one 
person  to    go   on  to  the  land  of  another  and   to 
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take  something  therefrom,  such  as  turf,  shingle, 
sand,  fish,  etc.  Such  a  right  may  exist  "in  gross." 
A  right  to  take  water  is  not  a  profit  <)  prendre, 
but  is  an  easement. 
4. — A  License  is  a  permission  gi\en  to  a  person,  irre- 
spective of  the  ownership  of  land,  to  enter  the 
land  of  the  grantor  of  the  license,  for  some 
particular  purpose.  It  is  only  a  personal  right, 
and  does  not  pass  to  the  successors  of  the 
licensee  ;  neither  are  the  successors  of  the  grantor 
of  the  license  bound  by  it,  unless,  in  either 
case,  so  provided  in  the  license.  A  parol 
license  can  be  revoked  by  the  grantor  ;  but  if 
there  is  coupled  to  it  the  grant  of  some  interest 
which  can  lawfully  be  made  verbally,  or  by 
writing  not  under  seal,  the  license  is  irrevocable. 

3. — Customary  Rights  are  those  which  individuals 
residing  in  a  certain  district  ha\e  from  time 
immemorial  been  in  the  habit  of  enjoying  over 
certain  land.  The  essence  of  the  difference 
between  a  customary  right  and  a  license  is  that 
in  the  former  case  it  is  the  land  which  is  subject 
to  the  personal  rights  of  a  part  of  the  community, 
whereas  in  the  case  of  a  license  it  is  the  person 
who  has  a  right  over  a  certain  piece  of  land. 

6. — Public  Rights  of  Way  are  those  enjoyed  by  the 
whole  community  (as  opposed  to  the  inhabitants 
of  any  particular  district)  to  the  use  of  public 
highways,  including  navigable  rivers. 

7. — A  Right  of  Common  is  a  right  similar  to  a  profit 
a  prendre,  but  enjoyed  over  land  in  common  with 
others,  including  the  owner  of  the  land.  The 
principal  rights  of  common  are : — 

(a)  Common  of  Pasture. 

{b)  Common  of  Turbary. 

(f)    Common  of  Piscary. 

(d)  Common  of  Estovers. 
Rights  of  common  may  be  "appendant,"  "appur- 
tenant," or  "  in  gross." 


CHAPTER     III, 


The    AccjL'isiTKiN'    of    Easi:mexts    hv     Express 
Grant  or  Reservation. 

Easements  ma}-  be  acquired —  acqu'i?fnti*^ 

T-,        ^.  ,  easements. 

1.  B}-  Grant — 

(a)    Express    {i.e.,    by     definite     agreement 

between  the  parties). 
{b)    Implied    {i.e.,    b}-    construction    of  law, 

which    must    reasonabh'    follow    from 

some    other    agreement    between    the 

parties). 

2.  By  Reservation — 

(a)   Express   |  ,      ,  , 

,     ,       ,.    ,       both  as  above. 
{b)   Implied    j 

3.  B}-  Prescription — 

{a)   At  Common    Law. 

{b)   By  Statute  {i.e.,  h\  Act  of  Parliament). 

This  chapter  deals  only  with  the  acquisition  of 
Easements  by  Express  Grant  and  Express  Reser- 
vation. 

A  Grant  is  a  formal  agreement  in  w  riting,  cvrant. 
whereby  property  is  transferred  from  one  person 
to  another.  The  maker  of  the  grant,  who  transfers 
or  alienates  the  property,  is  called  "the  grantor,"" 
and  the  person  to  whom  the  property  is  transferred, 
is  called    "the  grantee." 

A  grant  is  said  to  be  "express"  when  it  specifically 
names  the  property  or  right  granted.     Many  grants 


Reserva- 
tion. 
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do  not  specifically  name  all  the  rights  which  are 
intended  to  be  transferred.  Such  rights,  as  will  be 
seen  in  the  next  chapter,  are,  nevertheless,  considered 
in  law  to  be  included  in  the  grant,  and  are  said  to  be 
transferred  by  ''implied"  grant. 

A  Reservation  is  a  retention  by  a  grantor  of  a 
right  which  would  otherwise  pass  to  a  grantee.  If 
specifically  named  in  a  grant  it  is  called  an  express 
reservation ;  and  if  not  mentioned  therein,  but  of 
such  a  nature  that  the  parties  must  have  intended 
the  right  to  remain  the  property  of  the  grantor,  it 
is  called  an   implied  reservation. 

There  is  a  legal  maxim  that  "  A  grantor  maj'  not 
derogate  from  his  own  grant."  This  means  that  he 
must  not,  by  any  subsequent  act  of  his  own,  pre- 
judice or  lessen  the  rights  transferred  to  the  grantee 
by  such  grant. 
Example  of      An    illustration    will    perhaps  show    more    clearl\- 

express  ^  ^ 

grant.  |.]-,g   difference    between   a   grant   and   a   reservation. 

Suppose  there  are  two  tenements,  '"Whiteacre"  and 
"Blackacre,"  both  owned  by  A.  Blackacre  is  sold 
by  A  to  B,  and  one  of  the  conditions  of  the  purchase 
is  that  B  shall  have  a  right  to  walk  over  Whiteacre 
to  get  to  the  railway  station,  B  thereby  saving,  say, 
half  a  mile's  walk.  In  the  deed  of  conveyance  A 
will  grant  to  B,  as  owner  of  Blackacre,  a  right  of 
wa}'  over  Whiteacre  for  that  purpose.  B  will  then 
acquire  the  easement  of  a  right  of  way  over  W'hite- 
acre   by  express  grant. 

Example  of      Bu|-    suppose     in    the    same    illustration    that    A, 

express  i  J^^ 

reservation,  j^stead  of  Selling  Blackacre,  had  sold  Whiteacre 
to  B,  and  A  himself  wished  to  continue  to  use  the 
"  short  cut "  over  Whiteacre  to  the  railway  station,  he 
could  make  it  a  condition  of  sale  that  this  right  of 
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way  should  be  reserved  to  him  in  the  conveyance 
as  owner  of  Blackacre,  and  A  would  then  possess 
an  easement  over  B's  propert}-  (Whiteacre)  which 
he  would  have  acquired  by  express  reservation. 

It  will  be  seen  from  the  above  that  it  makes  no 
real  difference  whether  an  easement  is  obtained  by 
grant,  or  reservation,  since  the  result  is  the  same. 
It  is  as  binding  on  the  servient  owner  as  on 
the  dominant  owner,  since  the  reservation  has  the 
same  effect  as  if  B,  the  purchaser  of  Whiteacre,  had 
granted  to  A  an  easement  over  Whiteacre  by  a 
separate  and  express  grant. 

The  rule  that  a  man  may  not  derogate  from  his 
own  grant  is  also  applicable  to  the  case  where  a 
grantor  of  land,  at  the  time  of  the  grant,  owned 
adjoining  lands  which  he  had  let  on  lease. 
Upon  the  determination  in  any  way  of  the  leasehold 
interest,  the  grantor  and  those  claiming  under  him 
(e.g.,  subsequent  tenants,  or  purchasers  of  the  ad- 
joining lands)  are  debarred  from  doing  anything  on 
the  adjoining  land  in  derogation  of  the  original  grant. 
The  rule  is  not  founded  upon  any  implied  covenant, 
but  is  a  legal  and  not  an  equitable  rule,  and  binds 
persons  claiming  through  the  grantor,  even  though 
they  are  bona  fide  purchasers  without  notice  of  the 
grant. ^ 

It  is  essential  that  a  conveyance  of  land  from  one 
man  to  another  shall  be  evidenced  in  some  formal 
and  distinctive  manner,  and  the  law  requires  it  to  be 
either  by  deed  or  by  will.  A  Deed  is  a  document 
drawn  up  in  a  formal  manner,  and  executed  by  the 
parties  to  it  in  a  formal  manner,  each  one  saying, 

1  Cable  V.  Bryant.   (1908)    1  Ch.   259. 
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"  I  deliver  this  as  my  act  and  deed,"  and  accompanied 
by  each  party  sig^ning  the  document  and  affixing 
his  seal  in  the  presence  of  a  witness,  who  also  signs 
the  document.  A  Will  is  also  a  document  of  a 
very  important  character,  since  it  is  "the  legal  decla- 
ration of  a  man's  intentions,  which  he  wills  to  be 
performed  after  his  death,"  and  must  be  executed 
in  a  formal  manner  in  the  presence  of  two  witnesses. 
Easements        Siucc  au  cascmeut  is  always  attached  to,  and  can 

can  only  be 

created  by  Qj-,iy  ]^q  ^gifi  [^  conjuuction  with,  land,  it  follows  that 
the  only  way  in  which  one  can  be  granted  is  b}-  deed 
or  by  Will.  To  this  rule  there  is  one  exception, 
namely,  that  an  easement  may  be  acquired  under  the 

orby  Act  of  provisions   of   a    special    Act    of    Parliament,    since 

Parlianient. 

Parliament  has  power  to  grant  any  right,  as,  for 
instance,  where  a  railway  company  is  granted  rights 
of  way,  etc.,  by  the  Act  which  authorises  the  con- 
struction of  the  railway. 

It  should  here  be  noted  that  if  an  owner  had 
merely  agreed  to  grant  a  purchaser  an  easement,  or 
had  attempted  to  grant  one  by  some  document  other 
than  a  deed  or  will  {e.g.,  by  a  letter),  and  the  pur- 
chaser had  paid  the  owner  for  such  easement,  the 
Courts  would,  if  the  purchaser  brought  an  action 
to  have  the  easement  properly  vested  in  him,  compel 
the  grantor  to  do  so  ;  and  even  if  the  purchaser  did 
not  bring  an  action,  they  would  compel  the  grantor 
to  allow  the  purchaser  to  exercise  the  easement,  and 
his  right  to  do  so  would  be  called  an  equitable  right. 
If,  however,  in  this  case  the  servient  tenement  was 
sold  to  a  person  who  knew  nothing  of  the  existence 
of  any  easement  over  his  purchase,  the  easement 
would  cease,  because  it  had  never  been  legally  or 
formally  granted. 
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It  is  far  more  usual  for  easements  to  be  created  by 
deed  than  by  will,  and  although  no  particular  form 
oi  ^^■ords  is  necessary  it  is  usual  to  tind  a  more  or 
less  stereotyped  form  used.  The  following  example 
is  given  of  that  portion  of  a  grant  which  actually 
conveys  a  right  of  way  in  perpetuity  for  all  purposes. 
The  preliminary  part  dealing  with  the  relative 
positions  of  the  parties,  etc.,  has  been  omitted  : — 

"Now   THIS    Indenture    witnesseth    that    in    pur- Example  of 

,    .  .  ,  .  I-     ,       express 

suance  of  the  said  agreement  and  m  consideration  of  the  ,i<rant. 
sum  of  ^50  paid  by  the  said  John  Jones  to  the  said 
Peter  Smith  (the  receipt  whereof  the  said  Peter  Smith 
hereby  acknowledges)  the  said  Peter  Smith  hereby  as 
beneficial  owner  grants  unto  the  said  John  Jones  his 
heirs  and  assigns  Full  and  free  right  and  liberty  for  him 
and  them  his  and  their  tenants  servants  visitors  and 
licensees  in  common  with  all  others  having  the  like  right 
at  all  times  hereafter  by  day  or  night  with  or  without 
horses  cattle  or  other  animals  carts  carriages  or  other 
vehicles  of  any  description  for  all  purposes  connected 
with  the  use  and  enjoyment  of  the  said  Anytown  Grange 
for  whatever  purpose  the  said  land  may  be  from  time  to 
time  law^fully  used  and  enjoyed  to  pass  and  repass  along 
the  said  pri\ate  road  for  the  purpose  of  going  from  the 
said  High  road  from  Reigate  to  Sutton  to  the  said  lane 
called  Shoe  Lane  or  vice  versa.  To  hold  the  said  ease- 
ment or  right  of  way  hereby  granted  unto  the  said  John 
Jones  his  heirs  and  assigns  as  appurtenant  to  the  said 
Anytown  Grange  and  every  part  thereof.  Ix  witness 
whereof  the  said  Peter  Smith  has  set  his  hand  and  seal 
the  day  and  year  first  above  written. 


Signed,  sealed  and  delivered  by 

the    said    Peter    Smith    in     the  r     PETER  SMITH.   {      Seal. 

presence  of  j 

John  Brown, 

Grove  Cottage, 

Anytown. 
Gardener." 
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Express  Grant  of  existing  Easements. 

So  far  we  have  only  dealt   with  the   grant   of  an 
easement  which  is  being  newly  created  by  the  grant, 
and  not  with  those  which  were  already  attached  to 
the  land  at  the  time  of  its  being  sold,   having  been 
acquired    by    the   vendor    or    some    previous  owner 
by  grant  or  otherwise.      For  instance,  in   the  first 
example   given     in    this    chapter,    suppose    B,  after 
buying    Blackacre,   together   with   the   right   of  way 
over  Whiteacre,  should  sell  Blackacre  to  C  ;    C  will 
of  course  wish  for  the  same  right  of  way  over  White- 
acre  that  B  has  enjoyed,  and  he  would  be  entitled  to 
it  ;  and  on  B  conveying  Blackacre  to  C  it  will  not 
be  necessary  to  set  out  in  the  conveyance  the  grant 
of  the  easement  over  Whiteacre,  since,  by  the  Con- 
veyancing   Act    of    1881     (which    came    into    force 
January  ist,  1882)  all  rights,  such  as  easements,  etc., 
enjoyed    by    the    vendor    of    land,    pass   with    the 
land    to     the     purchaser,   without    being    specially 
mentioned,   on    all    transfers  of  property  after   that 
date.      Before    the    Act    came    into    force    it   was 
usual    not    only    to    convey    the    land,    but    also    to 
specifically    set    out    all     the    easements    and    other 
rights  to  be  enjoyed  with  it.     If,  however,  the  word 
"appurtenances'"    was    used,    it    was    sufficient    to 
include  easements,  although  the  word  "  easements" 
was  omitted. 

Of  course,  it  is  still  possible  for  a  vendor  to  ex- 
pressly exclude  the  transfer  of  easements  in  the 
conveyance  if  he  wishes  to  do  so ;  but  if  no  such 
reservation  is  made,  the  purchaser  will  be  entitled 
to  enjoy  all  easements  previously  enjoyed  by  the 
vendor. 
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SUMMARY    OF    CHAPTER    III. 


I.— Easements  may  be  acquired  in  three  ways— 
(i)  By  express  grant  or  reservation. 

(2)  By  implied  grant  or  reservation. 

(3)  By  prescription. 

-• — ^^  Grant  is  a  formal  agreement  in  writing  whereby 
property  is  transferred. 

3.--A  Reservation  is  a  retention  by  a  grantor  of  a 
right  which  would  otherwise  pass  to  the  grantee. 

4- -An  easement  can  only  be  created  by  Deed  (i.e.,  a 
written  document  under  seal),  or  by  Will,  or  by 
Act  of  Parliament. 


CHAPTER    IV. 


tion. 


The    Acquisition    of     Easements    by    Implied 
Grant  and  Implied  Reservation. 

Implied       We  now  deal  with  one  of  the  most  difficult  points 

t?rant 

andreserva-  jj^  conncction  with  the  law  of  easements  ;  that  is  to 
say,  how  it  is  that  an  easement,  although  not  in 
existence  when  the  land  is  conve}ed,  nor  yet 
expressly  created  by  grant  in  the  conveyance,  may 
nevertheless  be  impliedly  created  in  favour  of  the 
person  to  whom  the  land  is  transferred,  or,  on  the 
other  hand,  may  be  impliedly  reserved  by  the  grantor 
of  the  land. 

Although  there  are  many  easements  which  will  be 
impliedly  granted  in  favour  of  the  purchaser  of  land, 
there  are  few,  except  "  easements  of  necessity," 
which  can  be  impliedly  reserved.  The  reason  for 
this  is  that  when  one  man  grants  land  to  another, 
without  expressly  reserving  easements  or  rights  over 
it  in  the  deed,  he  is  presumed  to  have  granted  the 
land  absolutely,  and  without  restrictions  or  limita- 
tion, so  that  the  grantee  may  enjoy  the  land  to  its 
full  extent,  and  without  interference.  Were  it  other- 
wise it  would  be  a  case  of  a  grantor  derogating 
from  his  own  grant,  which,  as  explained  in  the  last 
chapter,  is  contrary  to  law.  For  instance,  if  A  sells 
B  a  house  having  windows  overlooking  other  land 
belonging  to  A,  B  will  have  a  right  to  a  reasonable 
quantity  of  light  to  those  windows,  by  implied  grant, 
and    A    must    not    build    in    such    a    manner   as   to 
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obstruct  that  light.  But  suppose  A,  instead  of 
selling  the  house,  sold  the  land  adjoining  his  house, 
without  expressly,  reserving  a  right  of  light  to  the 
windows  which  overlooked  that  land,  and  the  pur- 
chaser built  a  wall  which  completely  obstructed  the 
light  coming  to  the  windows.  Here  A  would  have 
no  right  to  the  light  by  implied  reservation,  as  he 
sold  the  land  free  from  restriction,  and  the  purchaser 
would  only  be  exercising  his  ordinary  right  to  build 
on  any  portion  of  the  land.  In  other  words,  A  can- 
not derogate  from  his  own  grant. 

Easements  by  implied  grant  only  arise  when  the 
owner  of  land  divides  the  ownership  of  it,  either  by 
selling  a  portion  only,  or  by  transferring  the  whole 
of  it  to  two  or  more  persons.  It  must,  however,  be 
remembered  that  when  a  man  is  unable,  owing  to 
covenants  or  otherwise,  to  make  an  express  grant,  he 
cannot  grant  an  easement  by  implied  grant. 

A  man  cannot  have  an  easement  over  his  own 
land  ;  it  can  onl}'  be  in  or  over  the  land  of  another. 
Of  course,  he  ma}'  do  what  he  likes  on  his  own  land. 
For  instance,  suppose  a  man  owns  a  house  A  and 
stables  B,  on  one  piece  of  land,  as  shown  on  the 
accompanying  sketch,  and  has  been  accustomed  to 
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\valk  from  the  stables  B  to  the  house  A,  and  to  the 
road.  This  would  not  be  an  easement,  but  merely  an 
ordinary  right  of  property,  viz.,  to  walk  over  his  own 
land.  But  suppose  he  divides  the  land,  and  sells  the 
stables  to  a  carrier,  and  still  keeps  the  house  ;  in 
this  case  the  carrier  would,  by  operation  of  law,  have 
Example  of  an  casemcut,  or  right  of  wav,  bv  implied  grant,  over 

easement  of  •  "i  i  i  f 

necessity  by  f^ie  veudor's  land  :  and  smce  the  onlv  other  way  or 

implied 

^""'-  reaching  the  road  would  be  by  going  over  the  land 
of  a  stranger,  it  would  be  an  "  easement  (or  way)  of 
necessity."  Such  an  easement  would,  however,  cease 
when  the  absolute  necessity  ceased.  For  instance, 
should  the  carrier  in  the  above  example  buy  some  of 
the  surrounding  land  by  which  he  could  reach  the 
road,  it  would  be  no  longer  necessary  for  him  to 
come  through  the  vendor's  land,  and  the  easement 
would  cease. 

The  above  example  would  also  show  how  an  ease- 
impiiedre-  mcut  of  uccesslty  cau  arise  by  implied  reservation. 
Suppose  the  owner  had  sold  the  house,  and  retained 
the  stables  for  his  own  use.     He  would  then  have, 
by  implied  reservation,  a  way  of  necessity  over  the 
land  of  the  purchaser  of  the  house,  in  order  to  reach 
the    road ;    and  in    either   case,  on    any  subsequent 
change  of  ownership  of  either  tenement,  the  ease- 
ment, by  implied  grant  or  reservation,  will  continue 
as  long  as  the   necessity  lasts,  and   the  owners  will 
enjoy  the  benefit  of  the  easement,  or  be  bound  by  it, 
respectively. 
Land  Again,  an  owner  of  land  might  sell  a  plot  of  land 

by  other      which  was  surrouudcd  on  all  sides  bv  his  own  land. 

land  of 

purcSr.  Here  the  plot  sold  would  be  useless  to  the  purchaser 
unless  he  had  a  right  of  access  to  it  over  the 
remaining  land  of  the  vendor,  and  the  purchaser  is 
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entitled  to  this  right  by  implied  grant.  Or,  if 
instead  of  selling  the  inside  plot  the  vendor  had  kept 
it  and  sold  the  surrounding  land  so  as  to  be  shut  in 
on  all  sides  by  the  land  of  the  purchaser,  the  law- 
would  impliedly  reserve  to  the  vendor  a  right  of  way 
over  the  land  he  had  sold,  so  as  to  get  to  the  plot  he 
had  retained.  In  either  of  these  examples  the 
person  entitled  to  the  right  of  way  of  necessity  may 
take  the  way  which  is  most  convenient  to  him,  but 
the  way  which  he  decides  upon,  cannot  be  altered 
afterwards.  Needless  to  say  no  grant  of  a  right  of 
way  can  be  implied  over  the  land  of  a  stranger. 

Easements  of  necessity  are  not  confined  to 
rights  of  way,  but  may  be  any  easements  without 
which  the  severed  portions  of  the  land  sold  could 
not  be  used  at  all,  or  only  by  going  to  unreasonable 
trouble  or  expense.  For  instance,  if  a  man  has  two 
properties,  Blackacre  and  Whiteacre,  and  Blackacre 
is  supplied  with  water  by  a  pipe  passing  through 
Whiteacre,  the  water  being  necessar)'  to  the  enjoy- 
ment of  Blackacre ;  on  the  sale  of  Blackacre  the 
right  to  use  the  water  will  pass  with  the  land,  and 
the  vendor,  or  any  subsequent  owner  of  Whiteacre, 
will  not  be  allowed  to  stop  the  flow  of  water  through 
the  pipe.^ 

In  a  similar  manner,  if  a  man  owned  two  proper- 
ties, Blackacre  and  \\'hiteacre,  through  both  of 
which  a  drain  pipe  passed,  and  he  sold  Whiteacre  ; 
his  right  to  use  the  drain  running  under  Whiteacre 
would  continue  by  implied  reservation,  if  it  was 
necessary  to  the  full  enjo^-ment  of  Blackacre  ;  and 
any    subsequent   owner  of    Blackacre  or  Whiteacre 

'    Watts  V.  Kelson,  40  L.J.   Ch.   126. 
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would  respectively  have  the  benefit  of,  or  purchase 
subject  to,  the  easement,  as  long  as  the  necessity 
lasted.^ 

There  have  been  numerous  cases  on  the  question 
of  what  easements  will  be  impliedly  granted  on  the 
severance  of  a  tenement,  and  the  decisions  are  some- 
what conflicting.  The  law  depends  to  a  greater 
extent  than  usual  on  the  varying  circumstances  sur- 
rounding each  particular  case,  but,  as  appears  from 
these  cases,  impliedly  grants  to  the  purchaser  all 
easements  of  necessity,  as  before  explained,  and  also 
all  continuous  and  apparent  ^'/msj-easements. 
Quasi-east-       ftuasi-easemeilts    are    certain     rights    which    a 

ments.  .  .  . 

man  exercises  over  his  own  propert}'  for  his  own 
convenience,  which  result  in  making  one  portion  of 
his  land  dependent  on  another  portion,  in  such  a 
wav  that  if  the  land  had  belonged  to  two  owners 
instead  of  one,  the  owner  of  the  part  enjoying  the 
convenience  or  privilege,  would  have  possessed  an 
easement  over  the  other  part.  As  long  as  the 
property  remains  in  one  ownership,  this  right  or 
convenience  is  not  an  easement  at  all,  but  only  the 
ordinary  right  of  the  owner  to  use  his  land  in  any 
manner  he  chooses,  since,  it  will  be  remembered,  a 
man  cannot  have  an  easement  over  his  own  land. 
If,  however,  the  convenience  is  apparent,  that  is, 
one  which  is  evident  from  inspection  of  the  tenement 
[e.g.,  a  right  of  way),  and  continuous,  that  is,  one 
which  continues  to  be  enjoyed  without  the  inter- 
vention of  man  (e.g.,  the  access  of  light),  it  is  known 
Quasi-ease-  as    a  QUasi-easement ;    and  if  the  owner  sells  or 

nients 

become  true  transfers   that    portion    of   the   land,  which,  during 


1  Pyer  v.  Carter.  26  L.J.   Exch.   258. 
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unitv  of  possession,  enjoyed  the  apparent  and  con- 
tinuous convenience  or  quasi-easement,  the  latter 
will,  it  seems,  under  Section  6  of  the  Conveyancing 
Act,  1881,  become  a  true  easement,  to  which  the 
purchaser  will  be  entitled,  by  implied  grant,  if  it  is 
necessary  to  the  reasonable  enjoyment  of  the  pro- 
perty which  is  sold,  and  unless  it  is  expressly 
excluded  in  the  conve}'ance. 

It  should  be  noticed  that  a  discontinuous  ease-  piscon- 

tinuous 

ment,  that  is,  one  which  can  only  be  enjo\-ed  by  the  ao^nofarfse 
dominant  owner  doing  some  fresh  act  each  time  the  gra™"'^ 
right  is  exercised,  will  not  pass  by  implied  grant? 
although  it  may  be  "  apparent  "'  {e.g.,  a  right  to 
draw  water  from  a  pump,  which  is  a  discontinuous 
easement,  as  it  can  onh'  be  enjo}-ed  b}'  the  act  of  the 
dominant  owner  pumping  the  water).  The  easement 
claimed  must  be  both  continuous  and  apparent. 

There  is  one  instance,  however,  in  which  a  grant 
of  a  right  of  way  over  a  defined  and  made  path  was 
held  to  be  implied,  although  it  is,  strictly  speaking, 
a  discontinuous  and  apparent  easement,  since  the 
privilege  can  only  be  enjoyed  by  the  act  of  walkmg 
over  the  servient  tenement.  An  owner  of  three 
houses  in  a  row,  sold  the  two  end  houses  "  together 
with  the  rights,  easements  and  appurtenances  thereto 
belonging."  At  the  back  of  the  houses  was  a 
defined  and  made  path  from  a  road,  clearly  formed 
for  the  use  of  the  occupiers  of  the  two  end  houses 
only ;  the  occupiers  claimed  a  right  to  use  the  path 
by  implied  grant,  and  the  Court  held  that  they  were 
entitled  to  do  so,  since  the  path  had  evidently  been 
made  for  the  use  of  those  houses,  and  for  them  only,^ 


1  Broun  v.  Alabaster,  57  L.J.  Ch.  255. 
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But,  as  was  pointed  out  before,  the  circumstances 
of  each  case  have  a  very  great  influence  on  the 
question  of  imphed  grants,  and  it  would  not  be  safe 
to  assume  that  in  every  case  a  right  of  way  would  be 
implied  under  similar  circumstances;  and,  of  course, 
it  is  possible  for  the  grantor  to  prevent  the  acqui- 
sition of  easements  by  implied  grant,  by  specifically 
reserving  them  or  preventing  their  acquisition,  by 
clauses  in  the  deed  of  conveyance. 

Or  the  grantor  may,  on  severance  of  his  propert}-, 
do  something  which  is  inconsistent  with  his  having 
granted,  as  appurtenant  to  the  portion  sold,  a  con- 
venience hitherto  enjoyed  by  him  over  the  land 
which  he  keeps,  and  the  result  will  be  that  if  the 
convenience  is  only  a  convenience,  and  not  a  neces- 
sity, it  will  not  be  conveyed  to  the  purchaser  by 
implied  grant.  For  instance,  suppose  during  unity 
of  possession  water  flows  through  a  pipe  from  one 
portion  of  an  estate  A  to  another  portion  B.  The 
water  is  not  necessary  to  the  enjoyment  of  portion  B, 
but  only  a  convenience ;  the  owner  cuts  off  the 
supplv  to  B  and  subsequently  sells  that  portion. 
The  purchaser  of  B  will  have  no  implied  right  to 
have  the  flow  of  water  continued,  since  it  is  not 
necessary  to  the  enjoyment  of  his  land,  and  the  act 
of  the  vendor  in  cutting  off  the  supply  is  inconsistent 
with  his  having  granted  the  right. 

But  there  can  be  no  doubt  that  in  the  following 
cases  of  continuous  and  apparent  conveniences  the 
grant  of  an  easement  will  be  implied  on  severance, 
and  subsequent  owners  ^^ill  hold  the  land  subject 
to  the  easement  in  each  case  : — 

(i)  Where  an  owner  of  a  house  and  garden 
sold  the  house  but  retained  the  garden, 
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there  would  be  an  implied  j^^rant  of  a 
right  of  light  to  the  windows  of  the 
house  which  overlooked  the  garden. 

(2)  Where  a  man  owns  a  house  and  land, 
and  sells  the  house,  he  impliedly  grants 
an  easement  of  support  to  the  house,  by 
the  land  which  he  retains. 

(3)  Where  a  man  sells  land  expressly  for 
building  purposes,  he  impliedly  grants  a 
right  to  support,  by  the  land  which  he 
retains,  for  such  buildings  as  it  is  pro- 
posed to  erect. 

(4)  If  a  man  builds  two  semi-detached 
houses,  and  sells  one,  he  impliedly  grants 
a  right  of  support  to  the  house  sold,  by 
the  house  retained  ;  and  vice  versa  im- 
pliedly reserves  for  the  house  retained, 
a  right  of  support  by  the  house  sold, 
this   being   an   easement   of   necessity. 

(5)  Where  a  common  drain  runs  through 
two  tenements,  and  the  owner  sells  one 
of  them,  the  purchaser  will  b\-  implied 
grant  be  entitled  to  use  the  drain  in  the 
same  way  in  which  it  was  used  before 
severance. 

(6)  Where  an  owner  sold  a  portion  of  his 
estate  to  a  firm  for  the  purpose  of 
erecting  chemical  works,  he  could  not 
afterwards  sue  them  for  polluting  the 
air  passing  over  his  remaining  land,  as, 
knowing  the  object  for  which  the  land 
was  to  be  used,  he  had  impliedly  granted 
them  a  right  to  do  so. 
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(7)  Where  an  owner  grants  to  another 
person  the  mines  and  mhierals  under 
his  land,  and  the  right  to  work  the  same, 
there  is  imphedly  reserved  a  right  of 
support ;  that  is  to  say,  a  right  to  pre- 
vent the  mine  owner  from  so  working 
the  mine  as  to  cause  the  surface  of  the 
land  to  subside.  If,  however,  it  is  quite 
impossible  for  the  latter  to  obtain  the 
mmerals  without  doing  so,  the  right  of 
support  would  not  be  reserved,  as  it 
would  be  a  case  of  the  owner  of  the 
surface  land  derogating  from  his  grant 
(viz.,  the  right  to  take  the  minerals),  and 
this  is  illegal. 

SUMMARY    OF    CHAPTER    1\'. 

I. — Many  easements  arise  by  implied  grant  in  fa\our  of 
the  purchaser  ;  few  are  impliedly  reserved  by  the 
vendor. 

2. — In  the  absence  of  restricti\e  covenants,  the  pur- 
chaser of  land  may  enjoy  it  to  its  full  extent. 
The  vendor  should  protect  himself  in  the  con- 
veyance, as  he  must  not  derogate  from  his  grant. 

3. — Easements  of  necessity  are  those  without  which 
the  land  sold  could  not  be  used  at  all,  or  only  by 
going  to  unreasonable  trouble  or  expense. 

4. — Quasi-easements  are  rights  exercised  by  a  man 
over  his  own  land,  which  cause  one  portion  of  it 
to  enjoy  some  apparent  and  continuous  privilege 
or  convenience  over  another  portion  in  such  a 
way  that,  had  the  land  belonged  to  different 
owners,  the  owner  of  the  portion  which  enjoyed 
the  privilege  or  convenience  would  have  had  an 
easement  over  the  other  portion.  On  severance 
quasi-eiisements  become  true  easements. 

5. — Discontinuous  easements  will  not  generally  arise 
by  implied  grant. 


CHAPTER     V 


The  Acquisition  of  Easements  by  Prescription. 

We  now  arrn-e  at  a  very  important  and  interesting  Prescription 
part  of  the  study  of  the  Law  of  Easements,  namely, 
how  the}-  may  be  acquired  b)-  prescription. 

Prescription  is  the  gaining  of  a  right  or  title 
by  lapse  of  time,  or,  in  other  words,  b}-  long  user. 

B\-  the  word  "user"'  is  meant  the  use  or  enjoy- 
ment of  propert}-,  or  of  the  right  ^\'hich  is  claimed. 

Prescription  is  based  on  the  presumption  that  if 
a  man  has  enjoyed  a  privilege  over  another  man's 
land  for  a  long  period  of  years,  he  is  supposed  to 
have  a  just  right,  without  which  he  would  not  have 
been  allowed  to  continue  the  enjoyment,  as  no  one 
would  be  likel}-  to  allow  another  to  enjoy  an  ease- 
ment over  his  land  if  he  could  prevent  it.  The  word 
is  derived  from  the  Latin  prcescribo  — "  to  write 
before,"  which  suggests  the  existence  of  a  written 
grant  at  some  previous  time. 

Easements  may  be  acquired  by  prescription  in 
tw  o  ways  : — 

{a)   B}-  prescription  at  ('ommon   Law. 
(6)   By   prescription    b}'    Statute     {i.e.,   under 
the  Prescription  Act,   i<S32). 

PRESCRIPTION  AT  COMMON  LAW 

B}'  the  Common  Law  is  meant  the  ancient  law  common 

Law  and 

of  the  country,  as  deduced  from  custom,  and  inter-  statute 

■^  Law. 

preted  by  the  Judges.     It  includes  those  principles, 
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usages  and  rules  of  action  applicable  to  the 
government  and  security  of  person  and  property, 
which  do  not  rest  upon  any  express  or  positive 
declaration  of  the  will  of  the  Legislature;  that  is  to 
say,  which  are  not  set  out  in  the  different  Acts  of 
Parliament. 

For  instance,  if  a  man  is  run  over  by  a  carriage 
owing  to  the  driver's  negligence,  he  has  a  Common 
Law  right  to  bring  an  action  against  the  driver  for 
damages  for  personal  injuries.  There  is  no  Statute 
expressly  dealing  with  negligence  of  this  kind,  but 
the  Common  Law  holds  a  man  liable,  if  by  reason  of 
his  negligence,  he  injures  another. 

We  may,  for  the  purpose  of  this  subject,  consider 
the  law  to  be  divided  into  two  branches — 

(a)  Common  Law  as  described  above. 
{b)   Statute  Law  {i.e.,  that  laid  down  b\-  Acts 
of  Parliament). 
Prescription      Formerly,  easements   could   onlv   be   acquired   by 

at  Common  "  ... 

Law.  Prescription  at  Common  Law.     The  person  claimmg 

the  easement  had  to  show  that  the  right  claimed  had 
been  enjoyed  by  him  and  his  predecessors  from  time 
immemorial.  This  did  not  mean  that  the  claimant 
had  to  prove  actual  immemorial  enjoyment,  which 
of  course  would  be  impossible  ;  but  that  anyone  who 
wished  to  defeat  the  claim  was  able  to  do  so  if  he 
could  prove  when  the  privilege  claimed  was  tirst 
enjoyed,  or  that  it  was  non-existent  at  a  certain  date 
within  the  memory  of  man,  and  had,  therefore, 
adopting  the  phrase  used  in  old  law  books,  not  been 
enjoyed  "  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,"'  which  time  was 
essential  to  the  acquisition  of  rights  by  prescription. 
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This  lon^  and  uncertain  period  was  found  incon- 
venient, and  consequently  a  Statute  was  passed 
rixing  the  time  to  which  legal  memory  extended 
back,  as  the  first  year  of  the  reign  of  Richard  I. 
(a.d.  iiSg),  so  that  if  a  claimant  proved  that  he  had 
enjoved  the  right  uninterruptedly  since  1189,  or 
rather,  unless  any  person  opposing  the  right  could 
prove  its  commencement  since  that  date,  it  was  held 
to  have  been  enjoyed  from  time  immemorial. 

This  necessarily  had  no  finality  in  its  effect,  for   Fiction  of 

•'  -^  lost  tirant, 

as  time  went  on,  the  year  ii8g  became  practically 
antiquity.  Therefore,  the  Courts  adopted  the  practice 
of  assuming  immemorial  user  if  it  could  be  shown 
that  the  privilege  claimed  had  been  enjoyed  for  a 
reasonable  length  of  time  without  interruption  ;  and 
this  practice  continues  to  the  present  time  if  an  ease- 
ment is  claimed  by  prescription  at  Common  Law.  If 
uninterrupted  enjoyment  is  proved  for  twenty  years, 
the  Courts  will  presume  that  the  privilege  claimed  had 
a  lawful  origin,  and  that  it  originated  in  a  grant  made 
by  the  predecessors  of  the  servient  owner  to  those  of 
the  dominant  owner  ;  and  since  the  grant  cannot  be 
produced,  having  really  never  existed,  the  Courts 
will  presume  that  the  grant  has  been  made  and  has 
been  accidentally  lost. 

The  reason  why  this  legal  fiction  of  the  presump- 
tion of  a  lost  grant  is  necessary  is  that  formerly  an 
easement  could  only  be  acquired  b}'  grant,  and  the 
fiction  did  away  with  the  difficulty  of  proof  of 
immemorial  user. 

In  order  to  establish  a  right   to  an  easement  by  Modes  of 

°  defeatins 

prescription  at  Common  Law  it  is  necessary  that   an  {^^';'j'°"g^^j 
action  be  brought  by  either  the  would-be  dominant, 
or  by  the  servient,  owner.     Since  the  fiction  of  the 
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lost  grant  is  a  presumption  only,  the  servient  owner 
can  defeat  the  claim  if  he  can  prove — 

(i)  that  the  easement  claimed  was  hrst  en- 
joyed at  any  time  within  legal  memory  ; 
that  is,  since  the  year  iiSg  ; 

(2)  that  the  presumed  grant  could  never  have 
been  legally  made ; 

(3)  that  if  an  easement  had  ever  been  lawfully 
acquired  it  had  since  been  extinguished 
owing  to  both  the  tenements  having  at 
some  time  become  the  property  of  one 
man,  or  had  been  extinguished  in  some 
other  manner  ; 

(4)  that  the  claim  is  in  conflict  with  an  Act 
of  Parliament  or  with  another  prescriptive 
right ; 

(5)  that  it  is  in  conflict  with  the  express 
limitations  of  some  grant  or  agreement 
between  himself  (the  servient  owner)  and 
the  claimant,  or  their  predecessors  : 

(6)  that  he  or  his  predecessors  were  not  aware, 
and  had  not  the  means  of  finding  out,  that 
the  easement  was  being  enjoyed  ; 

(7)  that  he  was  incapable  of  resisting  the 
enjoyment  of  the  easement  by  reasonable 
means ; 

(8)  that  the  enjojment  of  the  easement  had 
not  been  continuous  or  peaceable,  although 
an     interruption    of   comparatively    short 

[  din-ation  will  not  destroy  the  right. 

It  will  readily  be  seen  from  this  how  difficult 
it  was  to  acquire  an  easement  by  prescription  at 
•Common  Law,  since  proof  of  commencement  of  the 
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user  at  any  time  after  the  year  1189  at  once  defeated 
the  claim,  and  in  addition  to  this  there  were  all  the 
other  foregoing  objections  which  would  defeat  the 
claim  ;  and,  further,  it  was  still  necessary  to 
induce  a  jury  to  find  that  there  had  originally 
been  a  grant  which  had  been  lost,  although 
everyone  knew  that  probably  no  such  grant  had 
ever  existed,  • 

To  do  away  with  this  tiction,  and  to  remove  the 
injustice  which  frequently  resulted  from  a  claim 
being  so  easily  defeated,  the  Prescription  Act,  1832, 
was  passed ;  but  in  cases  where  the  Act  does  not 
apply,  easements  may  still  be  acquired  at  Common 
Law  in  the  manner  above  described.  Even  in  cases 
where  the  Act  does  apply,  the  claimant  still  has  the 
option  of  claiming  his  right  by  prescription  at 
Common  Law  instead  of  under  the  Act. 

Before   considering    the  acquisition   of  easements  Prescriptive 

^  rii^hts 

bv  Statute  it  mav  here  be  pointed  out  that,  although  attach  to 

J  -  ^  persons  s*^ 

many  rights  may  be  acquired  b\-  prescription  at  ""^^^H-^^,, 
Common  Law,  there  is  a   difference   between   those  [/tlch  to 
which    can     be     so     acquired     and     those     which '' 
can  be  acquired  by  CUStom,  although  immemorial 
usage   is   essential    in    both    cases.      As    previously 
explained   (Chapter  IL,  p.  23)   custom  is  properly  a 
local,  impersonal  usage  annexed  to   certain   places 
or    to    a    bod\-  of    persons,    whereas    prescription    is 
simply  personal,  as,  for  instance,  where  a  certain 
man    and   his   predecessors   have   from    time    imme- 
morial used  a  right  of  way  over  another  man's  land. 
Again,  prescription  has  its  origm  in  a  grant,  evidenced 
by  long  usage,  the  loss  of  which  is  either  actual  or 
presumed,   but  this    principle   does   not    necessarily 
hold  good  in  the  case  of  a  custom. 


place; 
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It  should  also  be  remembered  that  prescription 
cannot  give  a  title  to  land,  but  only  to  easements 
and  other  "  incorporeal  hereditaments  "  {i.e.,  rights 
relating  to  land,  which  can  be  inherited,  but  which 
are  not  tangible,  and  only  arise  by  grant,  such  as 
reversions,  titles,  advowsons,  etc.). 

Under  the  Real  Property  Limitation  Act,  1874, 
the  possession  of  a  house  or  land  for  twelve  years 
without  acknowledging,  by  the  payment  of  rent 
or  otherwise,  anyone  to  be  real  owner,  gives  the 
possessor  an  absolute  title  to  the  property.  The 
time  is,  however,  subject  to  certain  extensions — if  the 
real  owner  has  been  under  some  disability  which 
has  prevented  him  from  ejecting  the  trespasser  during 
the  twelve  years. 

PRESCRIPTION    BY    STATUTE. 

In  order  to  acquire  a  prescriptive  right  to  an  ease- 
ment by  Statute,  it  is  necessary  to  enjoy  the  privilege 
which  is  claimed,  in  the  manner  and  for  the  length 
of  time  set  out  in  the  Prescription  Act,  1832 
(2  &  3  Will.  I\'.,  chapter  71). 

This  Act  was  passed  with  the  object  of  shortening 
the  time  of  prescription,  and  rendering  more 
definite  the  acquisition  of  certain  easements  and 
rights  of  common  and  other  profits  a  prendre  by 
prescription. 

The  Act  onl}-  applies  to  easements  which  are 
capable  of  interruption,  and  to  such  as  have  been 
enjoyed  openly  as  though  the  enjoyment  were  an 
absolute  right  belonging  to  the  claimant,  and  without 
some  interruption  by  the  servient  owner  lasting  at 
least  one  \ear. 
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No  legal  right  to  an  easement,  or  profit  a  prendre, 
can  l)e  established  under  the  Statute  until  an  action 
is  brought,  and  it  must  be  shown  that  the  right  has 
been  enjoyed  up  to  the  time  of  bringing  the  action, 
and  for  the  length  of  time  required  by  the  Act. 

Shortly,  the  result  of  the  Act  is,  that  if  the  right 
claimed  has,  in  the  case  of  easements  (excepting 
••  Light,"  which  is  dealt  with  separately),  been  en- 
joyed openly  and  without  interruption  for  twenty 
years,  and  in  the  case  of  profits  a  prendre  for  thirty 
years,  the  claim  cannot  be  defeated  merely  by 
showing  that  the  right  was  first  enjo3'ed  at  some 
time  subsequent  to  the  year  1189,  as  was  possible 
when  the  right  was  claimed  at  Common  Law, 

Enjoyment  for  these  lengths  of  time  (namely,  ^'^'-g'' 
twenty  and  thirty  years  respectively)  gives  the  claim-  "^^'• 
ant  what  is  known  as  a  '' prima  facie  right,"  but  the 
claim  is  still  liable  to  be  defeated  on  grounds  other 
than  length  of  enjoyment,  in  the  same  way  that  it 
could  have  been,  if  the  right  had  been  claimed  by 
prescription  at  Common  Law,  namely,  those  set  out 
on  p.  46,  and  numbered  3  to  8. 

A  prima  facie  right  is  one  which  the  law  pre- 
sumes to  be  absolute  unless  the  person  who  is 
opposing  the  right  which  is  claimed,  can  prove  to 
the  contrary.  For  instance,  if  A,  an  owner  of  land, 
proves  that  he  has  enjoyed,  for  twenty  years,  a  right 
of  way  over  land  belonging  to  B,  the  law  presumes 
that  A  has  an  easement  of  way  over  B's  land,  and  A 
has  then  a  prima  facie  right  of  way ;  and  unless  B 
can  prove  that  A's  privilege  has  been  enjoyed  in 
some  way  inconsistent  with  the  Prescription  Act, 
A's  right  is  as  good  as  an  absolute  one. 

4 
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Absolute  If  however,  the  eniovment  of  an  easement  (other 

right.  »  '  J    . 

than  "  Light  ")  has  continued  Nvithout  interruption 
for  fort\-  years,  or  of  a  pyofit  a  prendre  for  sixty 
years,  no  objections  can  be  raised  by  the  servient 
owner,  and  the  right  to  the  easement  or  profit  a 
prendre  will  be  absolute  and  indefeasible,  unless  it 
was  enjoyed  by  consent  or  agreement,  and  subject 
also  to  Section  8  of  the  Act,  which  provides  that 
the  time  during  which  the  servient  tenement  is  let 
on  a  lease  for  more  than  three  years,  or  is  granted 
for  a  life,  shall  be  deducted  from  the  period  of  forty 
years,  and  thus  prevent  the  acquisition  of  the  ease- 
ment, provided  the  claim  be  resisted  by  the  rever- 
sioner within  three  years  of  the  termination  of  the 
lease,  or  of  the  life  tenancy. 

It  should  also  be  noticed  that  by  Section  7  the 
time  during  which  the  servient  owner  is  an  infant, 
idiot,  lunatic,  or  tenant  for  life,  or  during  which  an 
action  shall  have  been  pending  (e.g.,  an  action  against 
the  would-be  dominant  owner  for  trespass)  shall  be 
deducted  from  the  twenty  and  thirty  years'  enjoy- 
ment of  easements  and  profih  a  prendre  respectively 
(which  but  for  the  deduction  would  have  given  the 
would-be  dominant  owner  a  prima  facie  right),  but 
it  may  not  be  deducted  from  those  lengths  of  time 
which  give  an  absolute  right,  namely,  forty  and  sixty 
years  respectivel}'. 

With  regard  to  Easements  of  Light,  Section  3 
provides  :  that  if  any  dwelling  house,  workshop  or 
other  building  shall  have  enjoyed  the  access  and  use 
of  light  passing  over  the  land  of  another  for  twenty 
years  without  interruption,  the  right  shall  be 
absolute,  unless  it  was  enjoyed  by  consent  or 
agreement. 
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We  will  now  consider  the  Prescription  Act  in 
detail.  The  full  text  of  the  Act  will  be  found  at 
the  end  of  the  book. 

Section  I     deals  with   Rights  of  Common   and  I'yo.Hts  a 

^  prendre. 

other  profits  a  prendre  which  may  be  lawfulh'  claimed 
at  Common  Law,  and  enacts  that  if  any  right  of 
common  or  other  proht  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto,  for  the  full  period  of  thirt}-  years 
without  interruption,  the  claim  shall  not  be  defeated 
or  destroyed  by  merely  showing  that  such  right,  profit 
or  benefit,  was  first  taken  or  enjoyed  at  any  period 
prior  to  such  period  of  thirty  years,  but  that  such 
claim  may  be  defeated  in  any  other  way  by  which 
it  could  be  defeated  before  the  Act  was  passed. 
If,  however,  the  right  has  been  enjoyed  for  sixty 
years,  it  shall  be  absolute  and  indefeasible,  ''  unless 
it  shall  appear  that  the  same  was  taken  b\-  some 
Consent  or  Agreement  expressly  made  or  given  for 
that  purpose  by  Deed  or  Writing." 

Section    II     deals    with    claims    that    ma\-    be  ordinary 

easements 

""lawfully  made  at  the  Common  Law,  by  Custom, 
Prescription  or  Grant,  to  any  Way  or  Other 
Easement,  or  to  any  Watercourse,  or  the  use 
of  any  Water,"  enjoyed  without  interruption  over 
any  land,  including  Crown  lands.  The  wording  of 
this  section  is  similar  to  the  first  section,  but  the 
length  of  time  during  which  an  easement  must  be  en- 
joyed in  order  to  acquire  a.  primd  facie  right  is  twenty 
years,  and,  to  acquire  an  absolute  right,  fort}-  years, 
unless  the  right  was  enjoyed  by  consent  or  agree- 
ment. As  before  explained,  if  only  twenty  years'  en- 
joyment is  proved,  the  claim  may  still  be  defeated  in 
the  same  way  that  it  could  have  been  at  Common 
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Law,  with  this  exception,  that  mere  proof  of  com- 
mencement at  any  time  prior  to  the  period  of  twenty 
years,  \\ill  not  by  itself  defeat  the  claim,  as  it  would 
have  done  at  Common  Law.  It  will  be  noticed 
that  the  section  deals  with  claims  "  to  any  Way  or 
other  Easement,"  and  this  has  led  to  diversity  of 
opinion  in  the  Courts  as  to  whether  this  was  intended 
to  include  e\"ery  kind  of  easement,  or  whether  the 
words  "  way  or  other  easement "  mean  only  ease- 
ments of  the  same  kind  or  nature  as  a  way  ;  that  is, 
something  that  is  to  be  exercised  upon  or  over  the 
soil  of  the  adjoining  owner.  The  cases  on  the  point 
are  too  numerous  and  conflicting  to  be  discussed 
here,  but  we  ma}-  point  out  that  a  claim  to  the  un- 
interrupted passage  of  currents  of  air  coming  over 
another  man's  land,  for  driving  a  windmill,  \\as  held 
not  to  be  maintainable  as  an  easement  under  Section  2, 
as  it  would  be  impossible  for  the  servient  owner  to 
interrupt,  by  reasonable  means,  the  wind  which  drove 
the  mill,  and  onl}^  easements  which  are  capable  of 
interruption  can   be  acquired  under  the  Act. 

Another  reason  for  supposing  that  the  words  "  or 
other  easement  "  must  be  limited  in  some  way,  is 
that  it  has  been  decided  that  an  easement  of  light  is 
governed  entirely  by  the  third  and  fourth  sections  of 
the  Act,  and  does  not  come  within  the  scope  of 
Section  2} 
As°f  The  right  claimed  must  have  been  "  actualh- en- 

nght.  o 

joyed  by  any  person  claiining  right  thereto  without 
interruption  for  the  full  period  of  twenty  years,"  and 
in  Section  5  the  claimant  must  allege  "  enjoyment 
thereof  as  of  Right." 

1  PgrO'  V.  Eamcs,  (1891)  1  Ch.  658. 
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These  \v(^rds  mean  that  the  enjoyment  by  the 
dominant  owner  must  have  been  open,  notorious, 
and  without  particuhir  leave  being  given  at  the  time, 
and  enjoyed  as  a  matter  of  right,  and  not  secretly  or 
by  tacit  sufferance,  or  by  permission  asked  from  time 
to  time.  It  is  not  necessary  that  the  claimant  should, 
during  the  whole  period  of  the  twenty  or  forty 
years,  have  claimed  to  be  legally  entitled  to  the 
easement  against  the  owner  of  the  servient 
tenement-^;  actual  uninterrupted  enjoyment  for  the 
prescriptive  period,  without  any  title  or  justification, 
is  enough. 

The  Act  expressly  requires  the  enjoyment  for  the  without 

i^  ■'  i  •'     •'  mterriip- 

different  periods  to  be  "  without  interruption,"' and, '"^"• 
therefore,  necessarily  suggests  such  a  user  as  could 
be  interrupted  by  the  servient  owner  by  reasonable 
means,  and  without  unreasonable  waste  of  labour 
and  expense,  if  he  chose  to  do  so.  But  no  claim  to 
an  easement  can  be  upheld  (with  the  exception  of 
"  Light,"  by  reason  of  the  wording  of  Section  3) 
unless  the  servient  owner  was,  or  could  have  been,  if 
he  had  used  ordinary  observation,  aware  that  the 
privilege  was  being  enjoyed  by  the  claimant.  It  is 
not  enough  that  something  has  been  visible  from 
which  an  expert  might  have  inferred  the  existence 
of  an  easement :  the  user  must  be  obvious  and 
unmistakable.  By  Section  4  nothing  shall,  how- 
ever, be  deemed  an  interruption  unless  it  shall  be 
submitted  to  or  acquiesced  in  for  the  space  of  one 
year  after  the  party  interrupted  shall  have  had  notice 
thereof,  and  of  the  person  making  or  authorising 
the  same. 

1  Gardner  v.  Hodgson,  (1900)  1  Ch.  592. 


54  THE    LAW    OF    EASEMENTS. 

What  The   question   has   naturalh'   arisen   from   time   to 

constitutes  ".  .  .   ,   .        , 

aninterrup-  time  as  to  what  Constitutes  an  interruption  within  the 

tion.  ' 

meaning  of  the  Act.  It  has  been  settled  that  the 
mode  of  interruption  must  be  of  a  permanent  char- 
acter, so  that  a  pile  of  empty  boxes  stacked  in  front 
of  a  window,  the  height  of  the  stack  varying  owing 
to  the  boxes  being  frequently  moved,  although 
remaining  there  for  a  year,  \\ould  not  be  considered 
an  interruption.^  The  interruption  must  be  an 
adverse  obstruction  and  not  a  mere  temporary 
discontinuance  of  user,  or  accidental  interruption,"^ 
and  must  also  be  acquiesced  in  or  submitted  to  by 
the  person  whose  right  has  been  interrupted,  so  that 
if  the  would-be  dominant  owner  gives  the  party 
causing  the  obstruction  notice  that  he  does  not  really 
submit  to  or  acquiesce  in  the  interruption,  there 
would  be  no  acquiescence  within  the  meaning  of 
Section  4.  It  is  not  necessary  for  him  to  bring  an 
action  or  to  take  active  steps  to  remove  the  obstruc- 
tion. But  it  must  be  always  borne  in  mind  that 
continual  intermittent  interruptions,  although  not 
lasting  for  a  year,  and  although  not  acquiesced  in  by 
the  would-be  dominant  owner,  might  be  very  strong 
evidence  that  the  enjoyment  had  not  been  "  as  of 
right,"  and  would  probably  defeat  the  claim. 
Absolute  Section  2  further  enacts  that  when  an  easement 

has  been  "  so  enjoyed  as  aforesaid  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  Consent  or 
Agreement  expressly  given  or  made  for  that  purpose 


'   PrcslcJiid  V.  Biuiihani,  41  Ch.D.  26S. 
-  Siiiith  V.  Baxter,  (1900)  2  Ch.  138- 
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bv  Deed  or  \\'riting."'    This  is  known  as  an  absolute 

right :  it  is,  however,  subject  to  the  provisions  of 
Section  8,  should  the  servient  tenement  be  let  on 
lease  or  granted  for  life.  A  parol  licence,  whether 
gratuitous  or  for  a  consideration,  if  given  before  the 
commencement  of  the  prescriptive  period,  would 
suffice  to  defeat  a  claim  to  a  prima  facie  right  {i.e., 
twentv  vears"  enjoyment),^  but  it  is  insufficient  to 
defeat  an  uninterrupted  enjoyment  for  forty  years, 
which  is  absolute  and  conclusive  evidence  of  title 
to  the  easement,  in  the  absence  of  any  written 
consent  or  agreement. 

It  should  be  noted  that  when  two  tenements  are 
held  under  one  and  the  same  landlord,  the  tenant  of 
one  of  them  cannot  acquire  an  easement  "  as  of 
right"  under  this  section,  over  land  in  the  occupation 
of  the  tenant  of  the  other  tenement  (except  an  ease- 
ment of  light,  as  explained  in  a  later  chapter),  even 
though  the  enjoyment  and  user  have  existed  for  the 
periods  mentioned  in  the  section,  inasmuch  as  an 
easement  can  only  be  acquired  under  the  section  by 
prescription  in  respect  of  the  freehold.  A  tenant 
may,  however,  acquire  an  easement  over  the  land  of 
a  stranger  on  behalf  of  his  landlord,  and  the  latter 
will  have  the  benefit  of  the  easement  when  the 
tenant's  lease  has  expired. 

Section  III. — This  section  onlv  deals  with  riffhts  Easement 

■"  of  light. 

of  light,  and  enacts  that  "  When  the  access  and  use 
of  light  to  and  for  any  Dwelling  House,  Workshop, 
or  other  Building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  with- 
out  interruption,  the  right  thereto  shall  be  deemed 

'   Gardner   v.    Hodgson's    Kingston    Breweries    Co.,   (1900) 

1  Cli.  592. 
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absolute  and  indefeasible,  any  local  Usage  or  Custom 
to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  Consent 
or  Agreement  expressly  made  or  given  for  that 
purpose  by  Deed  or  Writing." 

This  section  differs  from  the  first  and  second 
sections,  inasmuch  as  it  does  not  require  that  the 
claim  to  light  should  be  one  "  w  hich  ma}-  be  law- 
fully made  by  custom,  prescription,  oV  grant,"  or 
that  the  person  enjoying  the  access  of  light  should 
No  right  of   have    claimed  it  as  a   right.      l-'urther,   it   does  not 

liriht  over  °_ 

?mdl"  expressly  state  that  the  right  can  be  acquired  over 
lands  belonging  to  the  King,  and  consequently  it  has 
been  held  that  a  right  to  light  cannot  be  acquired 
over  Crown  lands.  It  will  also  be  noticed  that  un- 
interrupted enjovment  for  twenty  years  (prior  to  the 
date  when  an  action  is  commenced:  Vide  Section  4) 
is  all  that  is  necessar\-  to  acquire  an  absolute  right 
to  light,  and  no  deduction  can  be  made  from  that 
period  (as  can  be  done  in  the  case  of  other  ease- 
ments) either  for  the  time  during  which  the  servient 
owner  may  be  incapable  of  resisting  the  enjoyment 
of  the  light  by  the  dominant  owner,  or  for  the  time 
during  which  the  servient  tenement  is  let  on  lease. 
When  once  the  right  has  been  enjoyed  for  twent}' 
years  without  interruption,  the  right  is  absolute  and 
indefeasible,  unless,  of  course,  it  has  been  enjo\'ed  by 
agreement  ;  so  that  even  if  the  light  has  only  been 
enjoyed  for  nineteen  years  and  one  day,  and  is  then 
obstructed  by  the  servient  owner,  it  will  be  too  late 
for  him  to  prevent  the  easement  being  acquired, 
since  by  Section  4,  nothing  is  to  be  deemed  an  inter- 
ruption unless  it  is  submitted  to  for  one  year :  there- 
fore, before   the   interruption  could   be   effectual,  the 


Twenty 
years' 
enjoyment 
gives  abso- 
hite  right. 
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easement  will  have  been  enjoyed  for  the  full  period 
of  twenty  years  without  any  interruption  within  the 
meaning  of  the  Act  (namely,  one  lasting  for  a  whole 
year),  and  the  right  will  then  be  absolute.  It  will  not, 
however,  be  correct  to  say  that  after  nineteen  years 
and  one  day,  the  dominant  owner  has  acquired  an 
easement  of  light.  He  could  not,  for  instance, 
obtain  an  injunction  to  restrain  the  servient  owner 
from  erecting,  during  the  twentieth  year,  a  building 
which  will  interfere  with  the  light  to  which  the 
dominant  owner  will  be  entitled  when  the  full  twenty 
years  have  run,  for  until  then,  he  will  not  have 
acquired  an  easement  w'hich  will  prevent  the 
servient  owner  from  building  in  any  wa}'  he  pleases 
on  his  own  land.  After  the  completion  of  the 
twentieth  year,  the  dominant  owner  will  have 
acquired  the  Ccisement,  and  could  sue  the  servient 
owner  for  damages  for  obstructing  his  light,  or 
possibly  the  Court  would  order  the  building  to  be 
removed. 

The  word  "  access "  refers,  not  to  the  access 
through  the  aperture  or  window  of  the  dominant 
tenement,  but  to  the  freedom  of  passage  over  the 
servient  tenement,^  although  the  aperture  which 
admits  the  light  into  the  dominant  tenement  defines 
the  area  which  is  to  be  kept  free  over  the  servient 
tenement.  This  aperture  must  be  permanent  and  (^ulfbe^ 
defined,  and  where  the  plaintiffs  in  an  action  were 
unable  to  prove  that  there  had  been  an  uninterrupted 
access  of  light  through  any  one  particular  aperture 
for  the  twenty  years,  owing  to  timber  having  been 
from  time   to  time   so  stacked  as   to  block   up  one  or 


1  Scott  V.  Pape,  31  Ch.D.  534. 
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Other  of  the  apertures,  their  claim  to  an  easement  of 
hght  failed.^ 

The  words  "  or  other  building '"  mean  some 
building  of  a  like  character  to  a  dwelling  house  or 
workshop,  and  will  not  necessarily  include  every 
structure  which  is  held  to  be  a  building  within  the 
meaning  of  the  London  Building  Acts. 

The  words  "  actuall}"  enjo}-ed  "  do  not  make  it 
essential  that  the  access  of  light  should  never  be 
interrupted.  For  instance,  in  the  case  of  windows 
fitted  with  movable  shutters,  which  are  opened  only 
occasionallv  at  the  owner's  pleasure,  the  right  is, 
nevertheless,  "  actually  enjoyed,"  and  there  is  no 
such  interruption  as  would,  under  Section  4,  prevent 
the  right  from  being  acquired  at  the  end  of  the 
twenty  years."^ 

The  words  "  without  interruption  "  have  the  same 
meaning  as  already  explained  under  Section  2. 
Buiidin-  "  The  right  thereto  "  means  the  right  to  the  same 

may  be 

pulled  donn  acccss  and  use  of  the  light   to  and  for  any  building  ; 

and  rebuilt.  "  ./  <_> 

that  is  to  say,  if  the  building,  which  originally 
acquired  the  right  to  light,  is  pulled  down  and 
rebuilt,  the  right  will  not  be  lost,  but  will 
continue  in  the  new  building  to  the  same  extent 
as  before. 

It  will  be  noticed  that  the  onl}-  restriction  to  the 
acquisition  of  an  easement  of  light,  after  twenty 
years'  enjoyment,  is  that  the  right  has  been  "enjoyed 
by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing.''  With 
regard   to  this,  it   has   been   held   that  a  tenant    in 


1  Harris  v.  Dc  Pinna,  33  Ch.D.  23S. 
-  Cooper  V.  Sf raker,  40  Ch.D.  21. 
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possession  has  power  to  make  such  agreement,  or  to 
obtain  such  consent,  as  the  section  requires.^ 

Section   I\'  enacts  that  "each  of  the  respective  J;>^ate°f^^ 
periods    of   }-ears    hereinbefore    mentioned    shaH    be  enjoyment. 
deemed  and  taken  to  be  the  period  next  before  some 
suit  or  action  wherein  the  claim  or  matter  to  which 
such   period  may  relate  shall   have  been  or  shall   be 
brought    into    question,   and    that    no    act    or    other 
matter  shall  be  deemed  to  be  an  interruption,  within  [."J,^""^' 
the  meaning  of  this   Statute,  unless   the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in 
for  one  year  after   the   party  interrupted  shall   have 
had  or   shall  have   notice   thereof  and  of  the  person 
making  or  authorising  the  same  to  be  made." 

It  will  be  remiembered  that  by  Sections  i  and  2 
of  the  Act,  when  a  person  has  enjoyed  a  privilege 
over  the  land  of  another  for  a  certain  period,  such  a 
right  "shall  not  be  defeated  "  ;  but  it  does  not  say  that 
after  that  period  the  right  "shall  be  at  once  acquired,'" 
although  one  expression  is  almost  the  equivalent  of 
the  other.  By  Section  4,  however,  it  is  plain  that 
until  an  action  is  brought,  either  disputing  or 
asserting  the  right  claimed,  the  latter  is  merely  an 
"  inchoate  "  right ;  that  is,  a  right  which  is  begun 
but  not  completed,  and  one  liable  still  to  become 
of  no  avail  if  interrupted  or  not  used.  For  instance, 
if  one  owner  A  has  used  a  path  over  his  neighbour 
B's  land  for  forty-five  years,  and  then  had  not  used 
it  for  four  years  :  if  A  again  attempted  to  use  it  and 
B  brought  an  action  for  trespass  against  him,  and  in 
his  defence  A  pleaded  that  he  had  acquired  a  right 
of  way  over  the  path,  A"s  defence  would  fail  because 


1  Hyam  v.  Van  de  Bcrgh,  (1908)  1  Ch.  167. 
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he  has  not  enjoyed  the  right  for  the  necessary  period 
prior  to  the  date  when  the  action  was  commenced, 
there  having  been  an  interval  of  four  years  during 
which  the  right  had  not  been  exercised. 

The  claimant  to  an  easement  cannot  commence 
an  action  merely  for  the  purpose  of  establishing  it 
under  the  Act.  The  action  must  of  necessity  be 
brought  either  by  the  servient  owner,  to  resent  some 
act  done  by  the  would-be  dominant  owner  ic.g.,  an 
action  for  trespass  against  the  latter  if  he  asserts 
that  he  has  a  right  of  \\ay  over  the  servient 
tenement),  or  else  bv  the  would-be  dominant  owner, 
to  restrain  his  neighbour  from  obstructing  the  right 
which  the  former  claims  to  be  entitled  to  enjoy  {e.g., 
an  action  to  restrain  a  neighbour  from  building  in 
such  a  way  as  to  obstruct  an  alleged  right  of  light). 

So  that,  in  the  first  example,  if  the  defendant 
proved  that  he  or  his  predecessors  in  title  had 
actually  and  openly  used  a  path  over  the  plaintiffs 
land,  without  interruption,  for  forty  years  prior  to  the 
date  when  the  action  commenced,  the  action  for 
trespass  would  fail,  and  the  defendant  would  then 
actually  possess  an  easement,  and  not,  as  before  the 
action,  merely  an  inchoate  right. 

And  in  the  second  example,  if  the  plaintiff  could 
show  that  he  had  enjoyed,  through  his  window  in 
its  present  form,  access  of  light  over  the  defendant's 
land  for  twenty  years,  without  an\'  interruption  sub- 
mitted to  for  a  year  or  more,  he  would  win  his  case 
and  would  acquire  an  easement  of  light  to  the 
window  in  question. 

With  regard  to  the  second  portion  of  Section  4,  the 
question  as  to  what  constitutes  an  interruption  has 
already  been  discussed  when  considering  Section  2. 
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are 
in  an 


Section  \'  deals  with  pleadings,  and  is  unim-  f^l^^ 
portant  for  the  purposes  of  this  treatise.  It  enacts  '''="°"- 
that  where  formerly  it  would  have  been  necessary  to 
allege  a  right  to  have  existed  from  time  immemorial, 
now  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof,  "  as  of  right,"  by  the  occupier  of  the 
tenement  in  respect  of  which  the  claim  is  made,  for 
the  periods  set  out  in  the  Act,  and  without  claiming 
in  the  name  of  the  freeholder.  As  already  explained 
under  Section  2,  the  words  "as  of  right "  mean 
openly,  and  without  permission  being  asked  at 
the  time,  and  as  though  the  dominant  owner  was 
legally  entitled  to  exercise  the  privilege  as  a 
matter  of  right. 

Section  VI  provides  that  no  presumption  shall  be  ^oprimd 

r^  '^  '■  facie  right 

allowed  or  made  in  support  of  any  claim  to  a  right  ^^°,^fXfor 
that  has  not   been  enjoyed   for  the   full  lengths  of  ^/eriid'Jhan 
time  specified    in  the  Act,  according  to  the  nature  "h" Act!" 
of  the  claim  ;  that  is  to  say,  a  claim  to  an  easement 
cannot    be    made   under   the    Act    unless   the    right 
claimed  has  been  enjoyed  for  at  least  twenty  years. 

Section  VII. — This  section  specially  provides  for  Modifica- 

^  .  ,  .  tions  of 

the  protection  of  certain  persons  who,  owing  to  some  ient<thof 

'■  .      .  time  for 

legal  or  physical  disability,  are  incapable  of  resisting  f^j-"^.,j^f 
a  claim  to  an  easement,  or  profit  a  prendre,  which  is 
made  by  a  would-be  dominant  o\\  ner.  It  allows  the 
time  during  \\hich  such  person  is  either  an  infant, 
idiot  {i.e.,  a  person  born  insane),  non  compos  mentis 
{i.e.,  a  lunatic  or  person  who  becomes  insane), /^;;z^ 
covert  {i.e.,  a  married  woman,  but  since  the  Married 
Women's  Property  Act,  1882,  this  disability  no 
longer  exists),  or  a  tenant  for  life,  to  be  deducted 
from  the  prescriptive  period  of  twenty  or  thirty  years^ 
which,   but    for    this  deduction   being  made,   would 
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have  given  the  dominant  owner  2i  prima  facie  right  to 
the  easement  or  profit  a  prendre,  as  the  case  may  be. 
It  expressly  allows  no  deduction  to  be  made  on  any 
of  the  above  grounds  of  disabihty  from  those  periods 
of  enjoyment  which  make  the  rights  absolute. 
Hence  no  deduction  on  the  ground  of  disabilitv  is 
allowed  from  the  twenty  years  which  make  a  right 
to  light  absolute,  or  from  the  forty  or  sixty  \ears 
respectively  which  make  the  right  to  an\-  other 
easement,  or  to  a  profit  a  prendre,  absolute. 

The  section  also  allows  the  time  during  which  an 
action  in  respect  of  the  claim  shall  have  been  pro- 
ceeding, and  which  has  been  diligently  continued,  to 
be  deducted  from  the  periods  which  would  otherwise 
give  the  dominant  owner  a  prima  facie  right,  but  not 
from  those  periods  which  make  the  right  absolute 
and  indefeasible. 

For  instance,  if  A  had  enjo}ed  an  easement  for 
twenty-two  years ;  say  for  example,  he  had  used  a 
short  cut  from  his  house  to  the  railway  station, 
across  B's  held  ;  and  during  five  years  of  that  time 
B  was  under  the  age  of  21.  These  five  years  would 
be  deducted  from  the  twenty-two  years,  so  that  A 
would  only  be  able  to  show  seventeen  years  avail- 
able user,  instead  of  the  requisite  twenty  years,  and 
his  claim  w'ould  in  consequence  fail. 

Again,  if  instead,  B  had  been  a  lunatic  for  five  out 
of  the  twenty-two  years,  the  time  during  which  he 
was  insane  could  be  deducted  from  the  twenty  years 
necessary  to  give  a  prima  facie  right  ;  but  if  A  or  his 
successors  continued  to  use  the  short  cut  for  forty 
years,  then,  even  if  B  had  been  insane  for  the  whole 
of  the  time,  A's  claim  would  be  good,  and  he  could 
acquire  an  absolute  right  to  the  easement. 
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It  has  been  decided  that  if,  in  the  above  example, 
B  was  not  under  any  disabiht}',  and  A  used  the  path 
over  B's  land  for  ten  years,  and  then  B  was  suc- 
ceeded by  C,  who  was  under  disability  within 
Section  7,  and  who  held  the  land  for  five  vears, 
during  which  time  A  still  used  the  path  :  C  died,  and 
was  succeeded  by  D,  who  was  not  under  disability, 
and  A  still  continued  to  use  the  path  for  another  ten 
years  over  the  land  which  now  belonged  to  D, 
making  twenty-five  years'  total  enjoyment  ;  D  then 
brings  an  action  for  trespass  against  A,  who  claims 
that  he  has  enjoyed  the  easement  for  twentv-five 
years  preceding  the  action,  or,  deducting  the  five 
years  during  which  C  was  under  disability,  for 
twenty  years  as  required  by  the  Act.  The  Court  held 
that  the  first  and  last  periods  of  ten  years  were 
sufficient  to  comply  with  the  requirements  of  the 
Act  (viz.,  twenty  years'  enjoyment  before  the  action), 
and  A  was  held  to  be  entitled  to  the  easement  which 
he  claimed.^ 

Then,  again,  if  the  land  in  question  had  been 
granted  to  B  for  his  lifetime  (i.e.,  B  was  a  tenant  for 
life),  and  during  B's  tenancy  A  had  used  the  path 
for  the  thirty-eight  years  next  preceding  an  action 
for  trespass  brought  against  him  by  B,  and  claimed 
to  be  entitled  to  an  easement,  since  he  had  used  the 
path  for  more  than  twenty  years,  A's  claim  would 
fail,  as  the  time  during  which  the  life  tenancy 
existed  would  not  be  included  in  the  computation  of 
the  twenty  years  necessary  to  acquire  a  priuid  facie 
right,  so  as  to  prejudicially  affect  the  person  entitled 
to  the   land   after   the   death  of   B. 

'  Clayton  v.  Corby,  11  L.J.  Q.B.  239. 
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To  illustrate  the  second  portion  of  Section  7, 
suppose  A  had  used  the  path  over  B's  land  for 
eighteen  years  and  six  months,  and  then  B,  not 
being  under  disabilit}-,  had  commenced  an  action 
for  trespass  against  A,  and  although  B  had  not 
delayed  the  action,  he  did  not  obtain  judgment 
until  two  years  after,  during  which  time  A 
continued  to  use  the  path,  and  thus  had  used  it 
for  over  twenty  years.  In  this  case  the  time 
since  the  action  commenced  (that  is,  since  the 
date  of  the  issuing  of  the  writ)  will  not  count 
against  B,  and  as  A  will  only  be  able  to  show 
eighteen  and  a-half  years"  enjoyment,  instead  of 
twenty,  his  claim  will  fail. 

As  before  stated,  no  deduction  is  allowed  on 
the  ground  of  disability  of  the  servient  owner, 
from  the  twent}'  years'  enjoyment  of  the  access 
of  light  to  a  building,  which  makes  the  right 
absolute  ;  so  that  if  A's  windows  have  for  tw enty 
years  overlooked  land  belonging  to  B,  and  B 
then  obstructs  them,  A  thereupon  brings  an 
action,  and  B  as  his  defence  pleads  that  for  five 
out  of  the  twenty  years  he  has  been  an  infant, 
thereby  purporting  to  reduce  A's  effective  enjoy- 
ment from  twenty  to  only  fifteen  years,  B's 
defence  will  fail,  and  A's  right  to  light  will  be 
absolute  ;  unless,  of  course,  it  had  been  enjoyed 
during  the  twenty  \ears  by  consent  or  agreement 
in  writing. 
Modiiica-         Section    VIII. — This   section   pro\-ides    that    the 

tion  ot 

lenfitiiof      time  during  which  "an\-  land  or  water  upon,  over,  or 

time  for  - 

absolute  from  which  an}-  such  way  or  other  convenient  water- 
course or  use  of  water  shall  have  been  enjoyed  or 
derived,"  has  been  let  on  lease  for  a  term  exceeding 


THE     LAW     OF     EASEMENTS.  65 


three  years,  or  has  been  granted  to  a  tenant  for  life, 
shall  be  deducted  from  the  forty  years'  enjoyment 
which  would  otherwise  make  the  right  claimed 
absolute,  provided  the  person  who  granted  the 
lease,  or  his  successors,  take  steps  to  stop  the  enjoy- 
ment of  the  easement  within  three  years  of  the  end 
of  the  lease,  or  of  the  death  of  the  life  tenant. 

The  word  "convenient"  has  been  considered  to  be 
a  misprint  in  the  Act  for  "easement  or  any";  and  if 
the  latter  words  are  substituted,  the  section  then  is 
consistent  with  Section  2,  and  this  is  the  only  reason- 
able explanation  that  can  be  given,  as  otherwise  the 
benefits  of  Section  8  would  be  restricted  to  rights  of 
way,  watercourses,  and  use  of  water,  which  could 
hardly  have  been  the  intention  of  the  Act.  It  has, 
therefore,  been  held  to  apply  to  the  same  easements 
as  are  included  in  Section  2. 

The  Courts  have  held  that  the  deduction  for  the 
time  during  which  the  servient  tenement  has  been 
let  on  lease,  may  only  be  made  from  the  forty  years 
which  would,  but  for  the  deduction,  give  an  absolute 
right,  and  not  from  the  twenty  years  which  give  a 
prima  facte  right. ^ 

An  illustration  may  perhaps  make  the  meaning 
of  Section  8  clearer.  Suppose  A,  a  freeholder, 
grants  a  lease  of  land  to  B  for  forty-five  years. 
C,  a  neighbouring  owner,  immediately  begins  to 
use  a  path  over  the  land  let  to  B,  and  continues  to 
do  so  for  forty  years.  B,  the  tenant,  does  not  pre- 
vent him,  and  A,  the  freeholder,  does  not  know- 
that  C  has  been  using  the  path  at  all.  Were  it  not 
for  Section  8,  C,  at  the  end  of  the  lease,  would  have 


1  Palk  V.  Shinner,  22  L.J.  Q.B.  27. 


66  THE     LAW     OF     EASEMENTS. 

acquired  an  absolute  right  of  way,  but  by  this  section, 
provided  A,  within  three  years  of  the  termination  of 
the  lease,  stops  C  from  using  the  path,  or  brings  an 
action  against  him  for  trespass,  C  will  be  prevented 
from  acquiring  a  right  of  way  over  A's  land. 

The  reason  for  this  provision  is,  that  the  only 
person  who  can  sue  for  trespass,  unless  apparent 
permanent  damage  is  done  to  the  land,  is  the 
person  in  possession  of  the  land,  and  it  would  be 
unfair  that  the  freeholder  or  his  successors  should 
suffer  for  the  tenant's  default  or  collusion,  since  any 
tenant  can,  by  his  acquiescence,  allow  the  creation 
of  an  easement  over  his  landlord's  land,  by  a 
neighbour,  and  cannot,  in  the  absence  of  express 
agreement,  be  compelled  to  take  or  allow  any  steps 
to  be  taken  to  prevent  it.^ 

Section  IX  enacts  that  the  Act  shall  not  extend 
to  Scotland  or  Ireland. 

Section  X  hxes  the  date  of  commencement  of 
the  Act. 

Section  XI  provides  that  the  Act  may  be 
amended,  altered  or  repealed  during  the  then  present 
session  of  Parliament  (1832). 

Easements  can  still  be  AcguiRED  at 
Common  Law. 

Although  the  Prescription  Act  was  presumably 
passed  with  the  intention  of  rendering  the  acquisi- 
tion of  easements  and  profits  a  prendre  more  definite, 
it  is  still  possible  to  obtain  them  by  prescription  at 
Common    Law,    instead   of    under    the    Act.       For 

'  Hyam  v.  Van  de  Rergh,  (1908)  1  Ch.  167. 
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instance,  although  a  claimant  may  not  be  able  to 
prove  that  the  enjoyment  of  the  right  claimed 
was  immediately  prior  to  the  commencement  of 
the  action,  or  if  there  has  been  an  interruption 
lasting  a  year,  and  thus  precluding  a  claim  under 
the  Statute,  the  Courts  may  still  presume  a  lost 
grant  on  the  necessar}-  enjoyment  being  proved. 
There  are  no  negative  words  in  the  Act  to  take 
away  rights  existing  independently  of  it  ;  in  fact, 
in  claiming  an  easement,  it  is  everyday  practice 
to  plead — (I)  Enjoyment  for  twenty  years  before 
action  ;  (2)  Enjoyment  for  forty  }ears  before 
action  ;  (3)  Enjoyment  from  time  immemorial ; 
(4)  A  lost  grant. ^  It  has  always  been  understood 
that  a  right  ma}-  be  supported  on  the  third 
ground,  although  it  may  be  incapable  of  being 
supported  upon  the  first  and  second. 

Take,  for  example,  the  case  of  a  claim  to  a  right 
of  light.  Assuming  the  light  has  been  enjoyed  for 
twenty  years,  there  are  two  defences  open  to  the 
servient  owner — (i)  That  it  was  enjoyed  by  virtue 
of  some  agreement  under  Section  3  ;  (2)  That  it 
has  been  obstructed  for  more  than  a  year  under 
Section  4.  If  either  of  these  defences  is  appli- 
cable, the  claimant  cannot  evade  the  Act  by  setting 
up  any  mode  of  claim  other  than  that  conferred 
upon  him  by  the  .Act.  But  suppose  the  defence  is 
that,  during  the  twenty  years,  the  easement  was 
extinguished  owing  to  the  dominant  and  the  ser- 
vient tenements  coming  into  the  same  ownership 
and  occupation  for  part  of  the  time.  In  such  a 
case   the  claim  could  still  be  made  on  any  ground 


'  Per  Mellish,  L.J.,  Aynsley  v.  Glover,  L.R.  10  Ch.  283. 
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available  before  the  Act,  since  the  Act  says  nothing 
about  unity  of  title  or  unity  of  possession  as  a 
defence.  It  is  therefore  open  to  the  plaintiff  to  plead 
his  enjoyment  from  time  immemorial  ;  and,  if  he  can 
prove  enjoyment  for  over  twenty  years,  the  Court 
may  presume  a  lost  grant. ^ 


SUMMARY    OF    CHAPTER    V. 


I. — Enjoyment  by  one  owner  of  a  privilege  over  the 
land  of  another,  for  a  lonjj^  period,  makes  it 
possible  for  the  former  to  establish  a  presumption 
that  the  latter  has  granted  a  right  to  such 
privilege.  It  is  on  this  ground  that  an  easement 
can  be  acquired  at  Common  Law,  by  the  Courts 
presuming  the  loss  of  such  grant. 

2. — It  is  possible  to  acquire  an  easement  at  Common 
Law,  and  not  by  Statute,  in  such  cases  as — 

(a)  \\'hen   the  right  claimed  is  one  not   men- 

tioned by  the  Prescription  Act ; 

(b)  If   the  period  of   user  did   not   immediately 

precede  the  commencement  of  the  action. 
3. — Legal  memory  extends  as  far  back  as  the  year  1189. 

At  Common  Law,  however,   a  "  Lost  Grant  "  is 

generally  presumed  on  proof  of  enjoyment  of  a 

right  for  twenty  years. 
4. — At  Common   Law  an   easement  is  established  after 

twenty     years'    enjoyment,    unless     the     person 

opposing  the  claim  can  show — 

(a)  That     the     enjoyment     commenced     since 

1189  ; 

(b)  That  the  alleged  lost  grant  could  not  have 

been  legally  made  ; 
'  (c)  That  the  easement  has  been  extinguished; 

^  This  was  the  opinion  expressed  by  Lord  Justice  Farwell  in  a 
recent  case  in  the  Court  of  Appeal  :  HyiDii  v.  Van  de 
Bergh.  (1908)  1  Ch.  167. 
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{(i)  That  it  was  impossible  for  him  to  know  of 
the  privilege  being  enjoyed  ; 

(e)  That  he  could  not  resist  the  enjoyment  by 
reasonable  means ; 

(/)  That  the  enjoyment  had   only  been  inter- 
mittent. 
5- — l^he  Prescription  Act  applies  to — 

{a)  Rights  of  common  and  other  projits  a 
prendre : 

Thirty  years'  enjoyment  gives  a  prinin 
facie  right ; 

Sixty     years'     enjoyment     gives     an 
absolute  right ; 

(b)  Ways    or   other    easenients,    watercourses 
and  use  of  water  : 

Twenty     years'     enjoyment    gives     a 

prima  facie  right ; 
Forty     years'     enjoyment     gives     an 
absolute  right. 

{c)   Rights  of  light  to  buildings : 

Twenty    years'    enjoyment    gives    an 
absolute  right. 

6. — The  above  periods  of  enjoyment  must  date  imme- 
diately before  the  bringing  of  an  action  {e.g.,  for 
obstruction  or  trespass). 

7.— An  "  interruption  "  is  a  cessation,  for  a  period  of  one 
year,  of  the  enjoyment  of  a  privilege. 

8.— In  order  to  obtain  an  easement  by  prescription,  the 
privilege  must  have  been  enjoyed  openly  and  "  as 
of  right,"  i.e.,  not  surreptitiously. 

9. — Periods  during  which  a  servient  owner  or  his  pre- 
decessor has  been  an  infant,  idiot,  lunatic,  or 
tenant  for  life,  can  be  deducted  from  the  term  of 
enjoyment  giving  a  prima  facie  right,  but  not  from 
that  giving  an  absolute  right. 


70  THK     LAW     OF     EASEMENTS. 

lo. — A  freeholder  who  lets  his  land  on  lease  for  a  long 
term  or  grants  it  to  a  tenant  for  life,  is  protected, 
in  case  such  lessee  or  tenant  for  life  allows  an 
adjoining  owner  to  exercise  privileges  over  the 
land,  by  being  allowed  a  period  of  three  years  after 
the  expiration  of  the  tenancy,  during  which  to  take 
steps  to  stop  such  enjoyment,  and  so  prevent  the 
acquisition  of  an  easement. 


CHAPTER    VI. 


The  Prevention  of  AcguisrnoN  of  Ease- 
ments: The  \'arious  Kinds  of  Easements: 
Capacity  to  Acouire  and  to  Grant 
Easements. 

After  considering:  the  acquisition  of  easements,  and  Resistance 

f  T  'to  acquisi- 

the  effect  which   they  necessarily  have  of  abridging  [^"gjjt"^*^*^*" 
the  natural  rights  connected  with  ownership  of  land, 
the  question  naturally  arises,  How  can  the  acquisition 
of  easements  be  prevented  ? 

There  are  two  methods  of  resisting  the  would-be 
dominant  owner,  namely  : — 

(a)   By  taking  legal   action,  e.g.,  an   action   for 

trespass  ; 
(6)   By  physical   action,  i.e.,  by  preventing  him 
from  continuing  to  enjo}-  the  right  which 
he  seeks  to  establish. 
Take,  for  instance,  the  example  given  in  a  previous 
chapter  of  a  man  taking  a  short  cut  over  his  neigh- 
bour's field  to  the   railway  station.     Here  the  latter 
can  sue  the  former  for  trespass,  or  can  appl}'  to  the 
High   Court  for  an  injunction  to   restrain  him   from 
continuing    to    trespass ;    or    he    may    by    physical 
means    prevent    him    from    entering    his    field,    b\- 
erecting    a    wall    or    fence.       A    similar    choice    of 
remedies — and    by   emplo)ing    one    he    would    not 
forego  the   other — would  exist    in    the    case  of   one 
owner  pasturing  his  cattle  over  his  neighbour's  land, 
or  discharging  the  rain  water  from  his  roof  over  that 
of  his  neighbour. 
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But  in  other  cases  there  may  not  be  alternative 
remedies,  and  the  landowner  may  be  restricted  to 
one  or  the  other.  For  instance,  suppose  my  neigh- 
bour builds  a  house  with  windows  overlooking  my 
land,  and  so  near  to  my  boundary,  that  if  I  were  to 
build  close  to  the  edge  of  my  land  I  should  obstruct 
practically  all  the  light  which  his  windows  enjoyed. 
This  I  am  entitled  to  do;  but  suppose  I  do  not  wish 
to  build  just  then,  how  am  I  to  prevent  my  neigh- 
bour acquiring  an  easement  of  light,  which  he  will 
do,  if  the  windows  enjoy  the  light  for  twenty  years 
uninterruptedly,  and  which  would  prevent  me  from 
then  building  anything  likely  to  obstruct  the  light  to 
those  windows  ?  It  is  clear  that  I  cannot  bring 
an  action  against  him  to  prevent  him  forming  the 
windows  where  he  pleases  in  his  own  house,  since 
every  owner  of  a  house  is  entitled  to  do  this,  for  he 
has  not  infringed  any  right  of  mine,  nor  has  he 
caused  me  to  suffer  any  legal  injury,  as  disturbance 
of  privacy  is  not  an  injury  which  the  law  will 
recognise.  My  only  remedy,  therefore,  is,  before  his 
windows  have  enjoyed  the  light  long  enough  for  him 
to  acquire  an  easement,  to  build  either  a  temporary 
or  permanent  obstruction  on  my  own  land,  in  such  a 
way  as  to  obstruct  the  light  coming  to  the  windows 
in  question,  even  if  by  so  doing  I  deprive  my  neigh- 
bour of  almost  the  whole  of  the  light  and  make  his 
rooms  quite  dark.  It  is  not  a  question  of  my 
having  "a  right  to  obstruct";  I  am  simply  exercising 
my  ordinary  right  of  building  on  my  own  land  in 
any  way  I  please,  provided  that  in  so  doing  I  do  not 
interfere  with  the  rights  of  others;  and  in  this  case, 
until  my  neighbour  has  acquired  an  easement,  he  has 
no  right  to  the  light  coming  from  the  space  over  my 


THE     LAW     OF     EASEMENTS.  73 

land.  This  is  why  one  frequently  sees  temporary 
wooden  screens  erected  in  front  of  windows  over- 
looking vacant  land  which,  by  obstructing  the  light, 
prevent  an  easement  of  light  being  acquired,  so  that 
if  the  owner  of  the  vacant  land,  wishes  to  build  at 
any  later  time,  he  will  be  able  to  do  so,  provided  the 
house,  or  whatever  he  builds,  does  not  obstruct  the 
light  to  the  wmdows  to  a  greater  extent  than  the 
temporarv  screen  did. 

Take  another  example:     Suppose  a  neighbour  dis-  casesin 

1  rn  r  •  which 

charges  the  effluent,  or  waste  products,  of  his  d\e  physical  re- 

"  1  .       sistance     to 

works  into  a  stream  which  passes  through  m\-  land,  "ossiWe™ 
so  as  to  affect  the  purity  of  the  water  and  render  it 
unfit  for  agricultural  purposes.  In  this  case,  since 
I  cannot  by  any  physical  act  prevent  him  from 
polluting  the  stream,  I  have  only  a  legal  remedv, 
and  I  can  bring  an  action  to  restrain  him  from 
infringing  my  natural  right  to  the  purity  of  water 
flowing  through  my  land,  and  thus  prevent  his 
acquiring  an  easement  to  pollute  the  stream. 

With  the  exception  of  a  right  to  support  of  a 
building  by  land  (the  law  as  to  which,  and  the 
leading  case  on  the  subject,  viz.,  Aiigus  v.  Dalton, 
will  be  considered  when  dealing  with  the  easement 
of  "  Support  "),  it  is  a  general  rule  that  no  easement 
can  be  acquired  by  prescription,  either  at  Common 
Law  or  under  the  Prescription  Act,  unless  the 
servient  owner  is  capable  of  resisting  the  user  either 
by  reasonable  means  (that  is  to  say,   means  which  Easements 

•  1  1    1         "^       1  r  mn?t  be 

would  not  mvolve  an  unreasonable  outlay  of  expense  capable  of 

interrup- 

or  trouble),  or  by  bringing  an  action  at  law.     If  the  ''°"- 
servient    owner    is    incapable   of   resisting   the   user, 
there  can  be  no  presumption  of  a  grant  having  been 
made     and     lost,     and,    as    before    explained,     the 
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Prescription  Act  suggests  a  power  to  interrupt  the 
easement  claimed,  and  therefore  only  applies  to 
easements  which  are  capable  of  interruption.  For 
instance,  no  prescriptive  right  could  be  acquired 
under  the  Act  b\'  a  mine  owner  who  only  owned  the 
subjacent  soil,  and  not  the  surface  land,  to  work  his 
mine  without  leaving  any  support  for  the  surface 
land.  The  reason  for  this  was  that  no  act  had  been 
done  on  the  surface  land,  and  the  owner  of  the 
surface  land  had  no  means  of  preventing  the  mine 
owner  from  excavating  the  subjacent  land  in  any 
manner  he  chose. 

Again,  no  easement  for  the  continued  flow  of  a 
temporary  artificial  stream,  such  as  one  caused  by 
the  pumping  of  water  out  of  a  collier)-,  can  be 
acquired  by  the  owners  of  land  over  which  the 
stream  flowed,  against  the  owners  of  the  mine,  since 
the  latter  could  not,  without  going  to  unreasonable 
expense,  prevent  the  former  from  using  the  water; 
neither  could  they  do  so  by  legal  action. 

Again,  in  the  following  case,  a  confectioner  had,  for 
more  than  twenty  years  prior  to  1873,  used  a  pestle 
and  mortar  in  his  back  premises  which  abutted  on 
the  garden  of  a  doctor,  and  had  made  considerable 
noise  and  vibration.  This  was  not  felt  as  a  nuisance, 
until  the  doctor,  in  1873,  built  a  consulting  room  at 
the  end  of  his  garden.  The  noise  and  vibration 
then  became  a  nuisance,  and  the  doctor  brought  an 
action  for  an  injunction  to  abate  it.  The  con- 
fectioner claimed  to  have  acquired  an  easement  to 
transmit  noise  and  vibration  over  the  doctor's  land, 
having  done  so  for  over  twent}'  years;  but  the  Court 
held  that  no  such  right  had  been  acquired,  as,  until 
the  consulting  room  was  built,  and  the  noise  became 
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a  nuisance,  and  as  such  actionable,  the  doctor  had 
no  means  of  preventing  it  b)-  action  at  law  or 
otherwise.^ 

THE  VARIOUS  KINDS  OF  EASEMENTS. 

There  are  six  principal  classes  into  which  ease- 
ments are  divided,  and  all  the  different  kinds  of 
easements,  \\  hich  will  be  considered  in  detail  later, 
must  come  under  one  or  more  of  the  following 
headings  : — 

1.  Affirmative. 

Those  which  allow  the  dominant  owner  to  actually 
do  something  on  the  land  of  the  servient  owner,  e.g., 
a  right  of  way,  which  allows  him  to  pass  over  the 
serx'ient  tenement. 

2.  Negative. 

Those  which  do  not  involve  a  right  entitling  the 
dominant  owner  to  do  anything  on  the  land  of  the 
servient  owner,  but  simply  give  the  former  a  right 
to  prevent  the  servient  owner  from  exercising  an 
ordinary  right  of  property  over  his  own  land,  e.g., 
a  right  of  light,  which  prevents  the  servient  owner 
from  building  in  some  particular  position  on  his 
own  land. 

It  will  be  remembered  that  in  the  definition  of  an 
easement  given  in  Chapter  I.,  an  owner  of  land  may 
be  bound  to  "  submit  to  some  definite  use  of  his 
land,"  i.e.,  an  affirmative  easement;  or  "to  refrain 
from  some  particular  use  of  it  himself,"  i.e.,  a 
negative  easement. 


1  Sfurges  V.  Bridgman,  48  L.J.  Ch.  785. 
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3.  Continuous. 

Those  which  are  enjoyed  without  any  act  on  the 
part  of  the  dominant  owner,  and  which  continue 
without  the  interference  of  man,  e.g.,  a  right  of 
support  to  a  building,  a  right  to  Hght,  or  a  right  to 
the  passage  of  rainwater  through  a  neighbour's  eaves- 
gutter. 

4.  Discontinuous. 

Those  which  are  enjoyed  only  by  some  fresh  act 
on  the  part  of  the  dominant  owner,  each  time  he 
wishes  to  exercise  his  right,  e.g.,  a  right  to  draw 
water  from  a  well,  or  a  right  of  way,  which  is  only 
exercised  when  the  dominant  owner  passes  over 
the  servient  tenement. 

5.  Apparent. 

Those  which,  by  external  signs  of  existence,  are 
evident  to  a  person  of  ordinary  intelligence,  from 
inspection  of  the  tenement,  e.g.,  a  right  of  way  or  a 
right  to  light.  In  these  cases,  the  path  would 
suggest  the  existence  of  the  right  of  way,  and  the 
windows  would  suggest  the  right  to  light ;  but  it  is 
not  enough  that  something  has  been  visible  from 
which  an  expert  might  have  inferred  the  existence 
of  an  easement. 

6.  Non-apparent. 

Those  which  are  not  ostensibly  seen  to  exist,  and 
the  enjoyment  of  which  would  not  necessarily  be 
evident,  e.g.,  an  easement  of  support  to  a  building, 
where  it  would  not  necessarily  be  apparent  that  any 
more  support  was  required  from  the  neighbour's 
soil  to  support  a  building,  than  was  required  to 
support  the  land  unweighted  by  the  building. 
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It  will  be  obvious  that  any  one  easement  may 
fall  within  two  or  more  of  the  above  headings ; 
for  instance,  a  right  of  way  is  an  affirmative,  dis- 
continuous and  apparent  easement  ;  a  right  to  light 
is  negative,  continuous  and  apparent ;  a  right  to 
support  is  negative  (since  the  servient  owner  has 
to  refrain  from  excavating  his  land  in  such  a  wa\' 
as  to  withdraw  the  support  to  which  his  neighbour 
is  entitled),  continuous,  and  possibly  non-apparent. 

THE    RIGHTS    OR    PRIVILEGES    WHICH 
ARE  OBTAINABLE  AS  EASEMENTS. 

The  principal  easements  that  can  be  acquired  are 
the  following : —  (i)  light,  (2)  air,  (3)  support, 
(4)  water,  (5)  way.  There  are  other  less  important 
rights  which  may  become  easements,  but  which  are 
not  frequently  met  with,  such  as  a  right  to  fasten 
clothes  lines  and  to  dry  linen,  a  right  to  nail  trees 
to  a  wall,  a  right  to  use  a  neighbour's  chimney  for 
the  passage  of  smoke,  a  right  to  tether  horses,  a 
right  to  have  a  sign  post  on  a  common  in  front 
of  a  public  house,  etc.,  but  in  an  elementar}-  treatise 
on  the  subject  it  is  only  necessar}'  to  deal  with  the 
five  principal  easements. 

No    man    can    have   an    easement    over   his   own  The 

essentials 

property.     There  must  be  two  distinct  tenements: — of  an  ease- 

'^       '         •'  ment. 

(a)  The  dominant  tenement  to  which  the  right 

belongs  ; 
(6)  The    servient    tenement    upon    which    the 
obligation  is  imposed. 
It  is  clear  that  if  the  two  tenements  are  the  pro- 
perty of  the  same  owner,  the  exercise  of  the  right, 
which   in    other   cases  would  be  the  subject  of  an 
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easement,  is,  during  the  continuance  of  his  owner- 
ship, one  of  the  ordinary  rights  of  property  only, 
which  he  may  vary  or  determine  at  pleasure  with- 
out in  any  way  increasing  or  diminishing  those 
rights.  The  inferior  right  of  easement  is  merged  in 
the  higher  title  of  ownership. 
Tenant  can-      It  is  ou  this  principle  that  a  tenant  cannot  acquire 

not  acquire  '■ 

a^af^rhis  ^"  easement  (with  the  exception  of  a  right  of  light, 
landlord.  ^yhich,  as  will  be  seen  later,  can  be  acquired  under 
the  Prescription  Act)  over  land  belonging  to  his 
landlord,  for  the  possession  and  user  by  the  tenant, 
is  the  possession  and  user  of  his  landlord,  and  the 
latter  could  not  acquire  an  easement  in  his  own 
soil.  Nothing,  however,  prevents  a  landlord  from 
expressly  granting  any  right  or  privilege  he  pleases 
to  his  tenant,  and  in  some  cases  a  grant  may  be 
implied  ;  also,  as  previously  explained,  a  tenant 
may  acquire  an  easement  over  the  land  of  a 
stranger  on  behalf   of  his  landlord. 

It  is  essential  that  an  easement  shall  be  for  the 
benefit  of  the  dominant  tenement,  and  not  for 
another.  For  instance,  a  man  cannot  acquire  an 
easement  to  obstruct  a  stream,  for  the  benefit  of 
someone  else  on  the  opposite  bank. 

Another  characteristic  of  easements,  considered 
generally,  is  that  an  easement  only  imposes  an 
obligation  on  the  servient  owner  to  submit  to,  or 
refrain  from  doing,  something  in  his  own  tenement 
for  the  benefit  of  the  dominant  owner,  and  is 
not  an  obligation  to  do  or  perform  anything.  The 
servient  owner's  obligation  is  passive  and  not 
active.  For  example,  a  right  to  light  is  a  right 
to  compel  the  servient  owner  to  refram  from 
obstructing    the    light ;     and    a   right    of  way    is   a 
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right  whereby  the  servient  owner  must  allow  the 
dominant  owner  to  pass  over  his  land.  For  this 
reason  it  has  been  held  that  the  grantor  of  a  right 
of  way  is  not  bound  to  repair  the  way ;  but  that 
the  grantee  {i.e.,  the  dominant  owner)  has  a  right 
to  do  so,  and  to  enter  on  the  land  of  the  grantor 
for  that  purpose,  so  that  the  object  of  the  grant 
may  not  be  nullified.  There  may,  however,  be 
rights  lawfully  imposed  upon  a  landowner,  such  as 
to  maintain  a  fence  or  repair  a  road — obliging  him 
to  do  work  for  the  benefit  of  a  neighbour  ;  but  such 
rights  are  not  easements,  and  depend  upon  entirely 
different  principles  of  law. 

If  the  servient  owner  obstructs  or  interferes 
with  the  enjo}inent  of  an  easement,  the  dominant 
owner  may  either  take  legal  proceedings,  or,  after 
notice  and  request  to  remove  the  obstruction,  pull 
-down  the  obstruction,  provided  he  does  not  do 
more  damage  than  is  necessary  for  that  purpose. 

CAPACITY    TO  ACQUIRE  AND    GRANT 
EASEMENTS. 

With  regard  to  capacity  to  acquire  easements.  Capacity  to 

.  acquire. 

Any  owner  of  land  can  acquire  by  express  grant, 
and,  since  an  easement  is  for  his  benefit,  the  law 
would  presume  that  he  assents  to  it,  unless  he 
expressly  dissents. 

.  If  a  grant  be  made  to  an  infant,  he  ma\-  dis- 
claim it  when  he  comes  of  age  ;  but  if  he  die  during 
minority,  or  if  he  die  after  he  is  of  age,  without 
having  assented  to  the  grant,  his  heir  need  not 
accept  it.  A  grant  made  to  a  lunatic  or  idiot 
will  be  upheld  if  it  is  fair  and   made  hoiui  fide. 
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No  question  as  to  the  acquisition  or  granting  of 
easements  by  implied  grant,  apart  from  express 
grant,  can  arise,  since  an  implied  grant  must 
always  depend  on  some  express  grant.  For 
instance,  in  the  case  of  an  implied  grant  of  a 
right  of  light  to  a  house,  the  implied  grant  arises 
out  of  the  express  grant  of  the  house. 

Anyone  can  acquire  an  easement  b}-  prescription, 
even  though  he  was  under  some  legal  disability  (such 
as  infancy  or  lunacy)  at  the  time  when  the  assumed 
lost  grant  was  supposed  to  have  been  made.  A 
tenant  can  acquire  an  easement,  on  behalf  of  his 
landlord,  over  adjoining  lands,  but  cannot  acquire 
one  over  otlier  land  of  his  landlord,  with  the  excep- 
tion of  a  right  in  the  nature  of  an  easement  of  light, 
which,  after  twenty  }-ears'  enjoyment,  he  can  acquire, 
and  which  will  last  till  the  end  of  his  lease. 
Capacity  to       With  regard  to  capacity  to  grant  easements. 

Anyone  may  grant  an  easement,  even  if  he  be 
under  legal  disability  at  the  time  ;  but  when  he 
becomes  free  from  such  disability,  he  can  annul  or 
avoid  the  grant  if  it  was  to  his  disadvantage. 

A  lunatic  who  makes  a  grant  cannot  allege  his 
own  insanit}"  to  avoid  the  grant ;  but  after  his  death 
his  heir  may  avoid  the  grant,  on  the  ground  of  the 
lunatic's  incapacity.  Mental  incapacity  will  not 
annul  a  contract,  if  the  incapacity  be  unknown  to 
the  other  contracting  party,  and  no  advantage  has 
been  taken  of  the  incapable  person,  especially  if  the 
contract  has  been  executed,  so  that  it  is  impossible 
for  the  parties  to  be  restored  to  their  original 
position. 

Where  an  easement  is  claimed  by  prescription  at 
Common  Law,  the  presumption  of    a  grant    having 


irant. 
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been  made  and  lost  cannot  be  raised,  if,  at  the  time 
when  the  grant  was  supposed  to  have  been  made, 
the  servient  owner  was  incapable  of  having  made  the 
alleged  grant.  When  an  easement  is  claimed  under 
the  Prescription  Act,  it  will  be  remembered  that 
provision  is  made  in  Section  7  for  the  deduction 
of  the  time  during  which  the  servient  owner  is 
under  disabilit}-.  This,  however,  does  not  apply  to 
the  easement  of  light. 


SUMMARY    OF    CHAPTER    VI. 

I. — A  man  may  prevent  the  acquisition  of  an  Easement 
over  his  land — 

(a)  By  a  legal  action  against  anyone  interfer- 

ing with  his  natural  rights  (such  as  bringing 
an  action  for  trespass). 

(b)  By  a  physical  action — that  is  to  say,  doing 

something  on  his  own  land  which  renders 
it  impossible  for  another  to  interfere  with 
his    rights    (such   as   erecting   a    fence    to 
pre\'ent  the  trespass,  or  erecting  a  hoarding 
to  prevent  light  from  his  own  land  entering 
the  windows  of  his  neighbour's  house). 
2. — If  a  privilege  enjoyed  by  one  owner  over  the  land  of 
another  be  of  such  a  nature  that  the  other  cannot 
resist  the  user,  either  by  legal  or  physical  action, 
such  privilege  cannot  become  an  easement. 
There    is    an    exception    to    this    rule,    namely, 
that  of  a  right  of  support  to  a  building,  from 
the  land  of  another. 
3. — Easements  may  be — 

(a)  Affirmative  {e.g.,  a  right  of  way). 

(b)  Negative  {e.g.,  a  right  of  light,  or  air,  which 

is  really  a  right  to  pre\-ent  the  ser\-ient 
owner  from  building  :  a  right  of  support  to  a 
building,  which  is  really  an  abridgment  of 
somebody's  natural  right  to  excavate  his 
own  land,  or  to  pull  down  his  own  building). 

G 
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(c)  Continuous    {e.g.,   a    right    of    support,    or 

light). 

(d)  Discontinuous  {e.}^.,  a  right  of  way). 

{e)    Apparent  {e.g.,  a  right  of  hght,  air,  or  way). 
(/)  Non-apparent  {e.g.,  a  right  of  support  to  a 
building  by  adjoining  land). 

4. — The  most  important  rights  or  privileges  which  can 
become  easements  are — 
{a)   Rights  to  Light. 
{b)  Rights  to  Air. 
(c)   Rights  of  Support. 
{d)  Rights  in  Water. 
(<?)   Rights  of  Way. 

5. — For  a  privilege  to  become  an  easement — 

{a)  There  must  be  two  tenements  (dominant 
and  servient).  Rights  which  an  owner  of 
a  plot  of  land  enjoys  over  his  own  adjoin- 
ing plot  are  not  easements ;  they  are 
ordinary  rights  of  property.  Also  any 
easement  acquired  by  a  tenant  while 
occupying  land,  is  acquired  on  behalf  of, 
and  belongs  to,  his  landlord. 

{b)  The  privilege  must  be  for  the  benefit  of  the 
dommant  owner  and  not  for  another  person. 

(c)  It  must  only  impose  on  the  servient  owner 
the  obligation  of  submitting  to  some  use  of 
his  land,  or  refraining  from  some  particular 
use  of  it  himself.  It  does  not  impose  on 
the  servient  owner  an  obligation  to  do  any 
particular  act. 

{d)  It  must  not  include  a  participation  in  the 
profits  of  the  soil  of  the  servient  owner. 

6. — Any  owner  of  land  is  capable  of  acquiring  an  ease- 
ment over  the  land  of  another. 

7. —  Any  owner  of  land  is  capable  of  granting  an  ease- 
ment; but  if  such  easement  were  granted  while 
the  grantor  was  an  infant,  or  mentally  incapable, 
such  grant  may  afterwards  be  revoked. 


CHAPTER     VII. 


Easements   of  Light  and  Air. 

Although  the  easements  of  light  and  air  are  very 
similar  in  their  nature  —in  familiar  parlance,  indeed, 
one  frequently  speaks  of  them  as  one,  in  the  phrase 
a  "  light  and  air  case  " — it  is  advisable  to  consider 
them  separately. 

LIGHT. 

Strictly  speaking,  the  only  natural  right  to  light  ^.^^uo 
that  a  man  can  possess,  is  to  receive  the  light  which  ''^'''■ 
is  vertically  over  his  land.     On  the  other  hand,  it  is 
the  undoubted  right  of  every  o\\  ner  of  a  house  or 
other  building,  to  form  any  windows  in  it  he  pleases, 
for  the  purpose  of  admitting  light  and  air,  and,  as 
explained  in  a  previous  chapter,  by  so  doing  he  does 
no  legal  injury  to  the  owner  of  the  land  which  the 
windows  overlook.     The  reason  for  this  is,  that  until 
an    easement   of   light    has  been    acquired,   nothing 
prevents    the    owner    of    the    adjoining    land    from 
building  on    his   own    land  a  wall  or  screen   which 
will    entirely    obstruct    the    windows    in    question. 
However,     should     the     acce.ss     of     light     to     the  how  ease- 
windows    have    been     enioved    for     twent\-    vears.  ''-ht 

.        .  obtained. 

without  interruption  and  without  the  written  con- 
sent of  the  owner  of  the  land,  the  windows  become 
what  are  known  as  ancient  lights.  The  owner 
of  the  house  will,  after  an  action  has  been  brought, 
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acquire  a  right  of  light,  and  the  owner  of  the 
adjoining  land  will  have  to  refrain  from  building 
on  his  land  in  such  a  wa}-  as  to  hinder  the  light 
from  entering  the  windows  of  the  house.  What, 
therefore,  is  called  a  "  right  to  light  '"  is  not  really 
a  right  to  the  light,  but  is  a  negative  easement 
which  curtails  a  neighbour's  ordinary  proprietary 
right  to  build  as  he  pleases  on  his  own  land. 
Purposes  As  alrcadx'  explained  in  Chapter  V,  an   easement 

lor  which  -  '  '^ 

of  ilaM  m\"y  °^  light  can  only  be  claimed  as  appurtenant  to  a 
beacquued.  permanent  building.  It  has  been  held  that  no 
right  can  be  acquired  in  respect  of  an  open  yard 
used  for  storing  timber  and  in  which  there  is  a  saw 
pit^ ;  neither  can  a  right  be  acquired  to  a  temporary 
building,  even  though  it  remains  in  position  for 
twenty  years.  A  wooden  staging  of  several  floors, 
used  for  drying  timber,  has  been  held  not  to  be  a 
building  to  which  a  right  of  light  could  be  acquired,^ 
although  the  right  can  be  acquired  to  a  greenhouse^ 
and  to  a  photographer's  studio.* 

The  easement  can  only  be  acquired  in  respect  of 
a  defined  aperture,  which  need  not  necessarily  be  a 
window  ;  it  may  be  a  glazed  door,  or  a  skylight,  or 
any  opening  made  for  the  purpose  of  admitting 
light. 

The  twentN'  years  necessary  to  acquire  an  ease- 
ment of  light  by  prescription,  begin  to  run,  and,  in 
the  case  of  implied  or  express  grant,  the  right  comes 
into  existence,  as  soon  as  the  window  openings  are 
formed  in  a  new  building  and  the  roof  is  on.     It  is 

1  Roberts  v.  Macord,  1  Moo.  &  Rob.  230. 

-  Harris  v.  De  Pinna,  33  Ch.D.  238. 

■'  Clifford  V.  Holt,  (1899)  1  Ch.  698. 

^  Lazarus  v.  Artistic  Photographic  Co.,  (1897)  2  Ch.  214. 
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not  necessary  for  the  window  frames  and  sashes  or 
glass  to  be  in  the  openings,  nor  need  the  building  be 
fit  for  occupation.  All  that  is  necessary  is  that  the 
light  shall  come  through  a  defined  aperture  in  a 
permanent  building. 

ACaUISITION  OF  RIGHT  OF  LIGHT. 

An  easement  of  light  may  be  acquired  in  the  same 
way  as  other  easements,  \/\z.,  by  express  or  implied 
grant,  and  by  prescription,  either  at  Common  Law  or 
under  the  Prescription  Act. 

1.-EXPRESS  GRANT. 

The  extent  of  a   right  of  light  given   by  express  various 

forms  of 

grant  will  depend  on  the  wording  of  the  grant,  e^^a"'- 
As  in  the  case  of  other  easements,  the  instrument 
creating  the  right  must  (unless  it  be  a  Will)  be 
made  under  seal,  unless  it  is  a  written  or  verbal 
agreement  which  has  been  partly  performed,  in 
which  case  an  equitable  right  will  be  given,  which 
can  be  enforced,  as  explained  in  a  previous  chapter. 

Since  a  right  of  light  is  a  negative  easement,  an 
express  grant  does  not  give  any  definite  quantity  of 
light,  but  the  grantor  undertakes  not  to  build  within 
a  certain  distance  of  the  windows  of  the  building 
which  is  being  conveyed  by  the  grant,  or  which  is  to 
be  erected.  For  instance,  if  a  man  is  selling  a  part 
of  his  land,  and  the  purchaser  wishes  to  protect  the 
windows  of  a  house,  which  he  proposes  to  build, 
from  interference  by  buildings  which  may  be  subse- 
quently built  on  the  vendor's  land,  such  protection 
is  afforded  by  the  vendor  covenanting  in  the  con- 
veyance that  neither  he  nor  his  successors  will  build 


tion. 
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within  a  certain  distance  of  the  edge  of  the  land 
Reserva-  which  is  then  being  sold  to  the  purchaser.  Again, 
a  right  of  light  may  be  expressl}'  reserved,  as  in  the 
case  of  the  owner  of  a  house  and  land,  selling  part 
of  the  land  close  to  the  house,  and  wishing  to  reserve 
a  right  of  light  to  the  windows  of  the  house  over- 
looking the  land  which  is  sold,  in  which  case  the 
purchaser  will  covenant  that  neither  he  nor  his 
successors  will  build  within  a  certain  distance  of 
the  house. 

A  right  of  light  may  also  be  granted  by  a  special 
written  agreement  under  seal,  granting  the  privilege, 
irrespective  of  any  conveyance  or  other  matter  ;  for 
instance,  two  neighbours  might  agree  not  to  build 
within  a  certain  distance  of  their  respective  boun- 
daries or  houses. 

The  right  can  also  be  granted  by  Will,  which  may 
deal  either  with  a  right  of  light  only,  or  may  grant 
it  together  with  buildings. 

A  tenant  has  no  power  to  grant  a  right  of  light 
over  the  land  which  he  holds,  for  a  greater  length  of 
time  than  the  duration  of  his  lease.  For  example, 
if  the  freeholder  of  a  house  lives  next  door  to  such 
house  as  a  tenant  of  someone  else,  and  during  his 
tenancy  grants,  to  the  tenant  of  his  own  house,  a  right 
of  light  over  the  garden  of  the  house  which  he  (the 
landlord)  occupies,  and  at  the  end  of  his  tenancy 
buys  the  freehold  of  the  house  he  occupies,  so  that 
he  then  owns  both  houses,  he  is  not  prevented  from 
altering  the  house  of  which  he  has  just  purchased  the 
freehold,  in  such  a  way  as  to  interfere  with  the 
light  enjoyed  by  his  own  tenant  next  door.^ 


Booth  V.  Alcock,  L.R.  S  Ch.  663. 
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2.— IMPLIED   GRANT. 

An  easement  of  light  b\-  implied  grant  arises  when  iitipiied 

o  ^  u  o  !<rant  an 

the  owner  of  a  house  and  land  adjoining,  sells  the  an'express 
house,  and  retains  the  adjoining  land  for  his  own  use.  ^""'' 
By  selling  the  house  with  \\  indows  overlooking  his 
own  land,  the  vendor  is  presumed  to  have  granted  a 
right  of  light  to  those  windows  which  overlook  the 
land,  and  consequently  he  must  not  afterwards 
obstruct  such  light.  Further,  if  having  sold  the 
house,  the  vendor  subsequent!}-  sells  the  land  to  a 
third  person,  the  latter  will  also  be  prevented  from 
building  in  such  a  way  as  to  obstruct  the  windows 
of  the  house  (even  if  the  land  were  sold  to  him  as 
"  building  land"),  since  a  vendor  of  the  land  can  only 
sell  it  subject  to  the  same  restrictions  with  which  it 
was  burdened  while  in  his  possession. 

On  the  other  hand,  if  the  owner  of  the  house  and 
land  in  the  last  example  sold  the  land  without  any 
restrictions,  and  retained  the  house,  there  would  be 
no  implied  reservation  of  the  right  of  light  which 
would  prevent  the  purchaser  of  the  land  from 
building  on  it  in  any  way  he  chose,  and,  if  he  (the 
purchaser)  wished,  he  could  obstruct  the  windows  of 
the  house.  If  the  vendor  intended  to  reserve  a  right 
of  light  to  the  windows  of  the  house,  he  should  have 
covenanted  with  the  purchaser  of  the  land  in  the 
conveyance,  not  to  build  within  a  certain  distance  of 
the  house. 

An  easement  of  light  also  arises  b}-  implied  grant  i"ipiied 
when  part  of  an  estate   is  sold  as  "building  land,"  ^"fj^'-^g '* 
and  the  vendor  and  all  subsequent   purchasers  from  '*"**' 
him   will  be  prevented  from   building,  on   the  land 
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retained,  in  such  a  way  as  to  obstruct  the  lights  of 
houses  which  are  afterwards  built  on  the  land  sold  as 
"  building  land." 

If  a  house  and  land  are  sold  by  the  owner  of  both 
at  the  same  time  to  different  purchasers,  who  are 
aware  of  the  simultaneous  conveyance,  the  purchaser 
of  the  land  is  not  entitled  to  obstruct  the  lights 
of  the  house ;  and  if  several  houses  are  sold 
simultaneously,  and  each  house  enjoys  light  from 
over  the  other's  ground,  a  right  to  light  is  implied 
to  each. 

There  can  be  no  implied  grant  of  a  right  to  light 
to  windows  which  overlook  land  belonging  to  a 
stranger,  who  has  nothing  whatever  to  do  with  the 
sale  of  the  house,  because  a  vendor  has  no  power  to 
grant  rights  interfering  with  those  of  a  stranger. 

In  some  cases  an  implied  grant  of  light  ma}'  be 
limited  by  special  circumstances,^  as,  for  instance, 
where  the  land  was  part  of  a  building  scheme  for 
the  improvement  of  a  town,  and  the  purchaser 
knew  that  houses  were  likely  to  be  built  opposite 
to  his,  there  would  be  no  implied  right  to  unob- 
structed light  to  a  greater  extent  than  was  necessary 
for  the  ordinary  enjoyment  of  the  premises.  How- 
ever, the  purchaser  is  entitled  to  have  the  windows 
of  his  house  unobstructed  by  buildings  which 
are  not  in  accordance  with  the  scheme  which  was 
in  contemplation  at  the  time  of  the  purchase,  e.g., 
when  the  purchaser  knew  that  the  land  which  his 
windows  overlooked  would  be  used  for  railway 
purposes,  he  was  held  to  be  entitled  to  restrain 
the  erection  of  a  different  class  of  building.^ 


'   Godwin  v.    Schweppcs,  Limited,  (1902)  1  Ch.  926. 
■^  Myers  v.  Catterson,  43  Ch.D.  470. 
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In  every  case,  in  order  to  see  whether  a  grant 
of  Hght  over  adjacent  land  ought  to  be  impHed, 
two  things  have  to  be  enquired  into:  (i)  the  title 
of  the  alleged  grantor,  to  see  whether  his  interest 
in  the  land  would  support  a  grant  of  light  by 
him ;  (2)  the  surrounding  circumstances  affecting 
the  two  pieces  of  land,  and  which  were  known  to 
both  parties.^ 

In  some  cases  acquiescence,  if  coupled  with  some  Acquies- 

1  '  ^  cence. 

implied  permission,  will  create  an  easement  of 
light.  For  example,  when  a  tenant  rebuilt  his 
premises,  which  adjoined  those  of  his  landlord,  and 
formed  new  windows  and  altered  old  ones,  and  the 
plans  of  the  building  were  approved  by  the  land- 
lord and  his  surveyor,  and  the  alterations  were 
carried  out  under  the  latter's  supervision,  the  land- 
lord was  afterwards  restrained  from  building  in 
such  a  way  as  to  obstruct  the  new  and  altered 
windows.^ 

The  mere  fact  of  allowing  an  owner  of  adjoining 
land  to  construct  windows  overlooking  one's  land 
does  not  give  him  any  implied  right  to  light. 
The  only  means  of  preventing  him  acquiring  the 
right  is  by  putting  up  a  screen  or  other  erection 
so  as  to  obstruct  the  windows  after  they  are 
made. 

3.— PRESCRIPTION  AT    COMMON  LAW. 

As  previously  explained  in  Chapter  V  (p.  67)  a  right  Easement 
to  light  may  still  be  claimed  on  any  ground  avail-  obtamabie 

°  -^  _  •'     '^  by  Prescri; 

able  before    the    passing    of    the    Prescription  Act,  ^°^^ 
when  the   defences    provided    by  the    Act    are    not 

^  Ouicke  V.  Chapman,  (1903)   1  Ch.  659. 
'^  Cotching  V.  Bassett,  32  Beav.  101. 


ommon 
Law. 
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applicable  to  the  particular  case  in  point.  The 
Act  did  not  alter  the  previous  law  with  respect  to 
ancient  lights,  there  being  no  negative  words  in  the 
Statute  to  take  away  rights  existing  independently 
of  it.  It  is  a  matter  for  the  discretion  of  the 
claimant  whether  he  claims  the  right  at  Common 
Law  or  under  the  Statute,  and  he  can  plead  either 
or  both.  Since,  however,  Section  3  of  the  Pre- 
scription Act  deals  exclusively  with  rights  of  light, 
it  is  more  usual  for  the  right  to  be  claimed  under 
the  Act. 

4.-  PRESCRIPTION     UNDER     THE 
PRESCRIPTION    ACT. 

This  method  of  acquiring  an  easement  of  light 
has  already  been  considered  at  some  length  in 
Chapter  V  when  dealing  with  Section  3  of  the 
Prescription  Act. 

That  section,  it  will  be  remembered,  states  that 
"  when  the  access  and  use  of  light  to  any  dwelling 
house,  workshop,  or  other  building  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing." 

This  section  must  be  read  w  ith  Section  4,  which 
requires  the  prescriptive  period  to  be  "  the  period 
next  before  some  suit  or  action "  ;  consequently 
the  right  of  light  is  not  absolute  and  indefeasible 
even    after    the    expiration    of    the    twenty    years' 
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enjoyment,  unless  and  until  some  action  or  suit 
is  commenced  in  \\hich  the  right  is  in  question. 
Until  that  occurs  the  right  remains  inchoate  or 
incomplete. 

Section  3  abrogates  "  any  local  usage  or 
custom,"  and  the  effect  of  this,  it  may  be  noticed, 
was  to  do  away  with  the  old  custom  in  London 
and  York  that  any  owner  of  a  house  or  of  ancient 
foundations  of  a  house  in  those  cities  could,  as  he 
pleased,  raise  the  house  or  build  a  new  one  on  the 
ancient  foundations,  even  if  by  so  doing  he  inter- 
fered with  the  rights  of  light  of  his  neighbour. 

It  will  be  noticed  that  in  the  case  of  light,  the 
Act  does  not  require  the  enjoyment  to  be  "as  of 
right";  it  only  says  "actually  enjoyed  therewith 
for  the  full  period  of  twenty  years  without  inter- 
ruption," and,  since  every  owner  of  a  building  is 
entitled  to  form  any  window  in  it  that  he  pleases, 
when  once  such  window  has  enjoyed  the  light  for 
twenty  years  without  interruption,  and  an  action 
is  brought,  the  right  of  light  becomes  absolute,  unless 
it  was  enjoyed  by  consent  or  agreement. 

It  has  been  held  that  a  money  payment  for 
permission  to  enjoy  light  is  not  an  interruption 
within  the  meaning  of  Section  3,  since  that  section 
must  be  read  with  Section  4,  and  the  latter  section 
requires  an  interruption  of  the  easement  to  be 
submitted  to  or  acquiesced  in  for  at  least  a  year, 
and  the  payment  of  rent  would  cause  no  such 
interruption.^ 

An  absolute  right  of  light  could  therefore  be 
acquired  after  twenty  }ears'  enjoyment,  in  spite  of 


1  Plasterers'  Co.  v.  Parish  Clerks'  Co..  20  L.J. Ex.  362. 
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the  payment  of  rent  for  permission  to  enjo\'  the 
h<^ht,  unless  there  was  a  consent  or  agreement  in 
writing  in  addition. 

The  time  during  which  the  building,  and  the 
land  over  which  the  right  of  light  is  claimed,  are 
in  the  same  occupation,  must  not  be  included  in 
the  computation  of  the  twenty  years.^  However, 
the  twenty  years  need  not  be  continuous;  they 
may  be  partly  before  and  partly  after  unity  of 
occupation.  And  when  an  easement  of  light  exists, 
union  of  the  ownership  of  the  dominant  and 
servient  tenements  for  different  '*  estates  '"  (where, 
for  instance,  a  man  has  the  freehold  estate  in  one, 
and  a  leasehold  estate  for  hve  hundred  years  in 
the  other)  does  not  extinguish  the  easement,  but 
merely  suspends  it  so  long  as  the  union  of  owner- 
ship continues,  and  upon  severance  of  the  owner- 
ship the  easement  revives.^ 

The  question  whether  there  has  been  an  actual 
enjoyment  of  the  use  of  light  for  the  statutory 
period  is  a  question  of  fact,  to  be  determined 
according  to  the  circumstances  of  each  case.-^ 
Non-user  of  Nou-useF  of  a  right  of  light,  which  would  not  be 
sufficient  to  prove  that  the  easement  had  been 
abandoned  by  the  dominant  owner,  may  still  be 
enough  to  prevent  the  acquisition  of  that  right 
under  the  Act,  and  the  user  or  non-user  of  light 
cannot  be  entirely  determined  by  simply  consider- 
ing whether  the  thing  which  obstructs  the  light 
is    fixed    or    moveable.'*      For    instance,  where    the 


^  Ladyiiian  v.  Grave,  L.R.  6  Ch.  763. 
*  Simper  v.  Foley,  5  L.T.  069. 
3  Smith  V.   Baxter    (I'JOO)  2  Ch.  138. 
^  Ibiii. 
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windows  of  a  house  were  boarded  up  on  the  inside 
by  the  owner  for  his  own  purposes,  it  was  held  that 
no  right  of  Hght  has  been  acquired,  although  the 
windows  had  existed  for  twenty  years  ;  but  if  the 
window  s  had  shutters  which  were  only  occasionall}' 
opened  by  the  owner  at  his  pleasure,  a  right  of  hght 
could  be  acquired,  since,  as  explained  in  Chapter  V, 
the  enjoyment  need  not  be  absolutely  continuous. 

It  will  be  evident  that  the  all-important  point,  in 
order  to  acquire  an  easement  of  light  under  Section  3, 
is  to  prove  uninterrupted  enjoyment  of  the  light 
for  twenty  years  immediately  preceding  some  suit  or 
action  in  which  the  right  is  questioned.  For,  in  a 
case  ^  where  the  light  had  actually  been  enjoyed  for 
twenty  years,  but  no  action  brought,  and  then  owing 
to  the  ignorance  of  the  dominant  owner  as  to  his 
rights,  the  enjo\ment  was  continued  by  consent  in 
writing  for  seven  years,  and  then  an  action  was 
brought,  the  Court  held  that  the  enjoyment  had  not 
been  without  some  consent  for  twenty  }-ears  preced- 
ing the  action,  and  consequent!}'  the  claim  to  the 
easement  of  light  failed.  The  tenant  in  occupation 
is  competent  to  make  such  agreement  or  to  obtain 
such  consent  as  Section  3  requires.  The  "  consent " 
seems  to  be  the  consent  of  the  servient  owner  not  to 
obstruct  the  light. 

In  order  to  acquire  an  easement  of  light  it  is  not  Building 

may  be 

necessary  that  the  aperture,  through  which  the  light  altered 
enters  the  dominant  owner's  building,  should  remain 
exactly  the  same  throughout  the  statutor}-  period  of 
twenty    years.     It    is    sufficient    if,    notwithstanding 
alterations  to  the  building,  including  alterations  in 

1  Hyam  v.   Van  de  Bcrgh,  (1908)  1  Ch.  167. 
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the  position  and  size  of  the  windows,  a  substantial 
part  of  the  cones  of  light  enjoyed  through  the 
original  windows  still  continues  to  be  enjoyed 
through  new  apertures  in  the  dominant  tenement, 
and  to  reach  the  positions  formerly  occupied  by  the 
original  windows.  The  right  to  light  so  acquired  is 
limited  to  a  right  to  such  part  of  the  cones  of  light 
as  has  been  continuously  enjoyed  throughout  the 
period  of  twenty  years.  Only  such  alterations  to  a 
building  as  would  involve  the  loss  of  an  existing 
right  of  light  would,  if  made  during  the  currency  of 
the  statutory  period,  prevent  time  running  for  the 
acquisition  of  a  right  of  light. ^ 
Tenant  can       The  eascmeut  of  light  appears  at  first  sight  to  be 

acquire 

right  of       ^^  exception  to  the  rule  that  a  tenant  cannot  acquire 

light  against  "•"         ^    r 

hisiandiord.  ^^  easemcut  over  the  land  of  his  landlord.  For 
instance,  if  two  adjoining  houses  are  owned  by  the 
same  landlord  and  are  let  to  different  tenants,  and 
one  house  has  windows  overlooking  the  garden  of 
the  other,  after  twenty  years'  enjoyment  of  this 
light,  the  tenant  of  the  house  will  acquire  a  right  in 
the  nature  of  an  easement  of  light,  both  as  against 
the  other  tenant  and  against  the  landlord  and  his 
successors  in  title.  This  right  is  not,  strictly 
speaking,  an  easement  in  the  true  sense  of  the 
word,  since  an  easement  is  a  right  acquired  over 
the  lands  of  another,  and  in  this  case  the  freehold 
of  each  tenement  may  belong  to  one  and  the  same 
landlord.  The  fact  that  the  servient  tenement  was 
let  on  lease  does  not  prevent  the  acquisition  of  a 
right  of  light  over  it,  since,  as  will  be  remembered, 
Section  8  of  the  Prescription  Act,  which  allows  the 


1  Andrews  v.   White,  (1907)  2  Ch.  500. 
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time  during  which  the  servient  tenement  has  been 
let  on  lease,  to  be  deducted  from  the  forty  years' 
enjoyment  of  other  easements,  does  not  apply  to  the 
easement  of  light,  so  that  no  deduction  can  be  made 
on  this  account. 

Also,    it    is    immaterial    whether    the    house    has  Tenancy 

need  not  be 

been  in  the  occupation  of  the  same  tenant  for  continuous. 
the  whole  of  the  twenty  \'ears,  so  long  as  the 
light  has  been  uninterruptedly  enjoyed  for  that 
length  of  time.  For  example,  one  tenant  might 
enjoy  the  light  during  a  seven  years'  lease,  and  be 
succeeded  by  another  tenant  who  took  a  twenty-one 
years'  lease.  At  the  end  of  thirteen  years  the  latter 
would,  after  an  action  had  been  brought,  acquire  an 
absolute  right  of  light  for  the  remainder  of  his  lease, 
and  it  would  make  no  difference  if,  instead  of  taking 
a  twenty-one  years'  lease,  he  had  taken,  first,  sa\-  a 
seven  years'  lease,  and  it  had  been  renewed  or  agreed 
to  be  renewed  by  the  landlord,  so  long  as  he  enjoyed 
the  light  for  twenty  years  without  interruption. 

A  tenant's  interest  in  land  is,  of  course,  limited  by 
his  lease.  For  instance,  the  tenant  of  a  house,  which 
had  been  built  in  such  a  position  as  to  obstruct  an 
ancient  light,  is  not  entitled  to  remove  the  obstruct- 
ing part  of  the  house  without  his  landlord's  consent ; 
neither  is  he  responsible  for  the  continuance  of  the 
obstruction.  If,  however,  the  tenant  builds  in  such 
a  way  as  to  obstruct  his  neighbour's  ancient  lights, 
he  is  naturally  responsible  for  the  injury. 

The  easement  of  light  is  also  an  exce[)tion  to  the 
rule  that  a  servient  owner  must  have  knowledge  that 
an  easement  is  being  acquired,  before  the  dominant 
owner  can  claim  it.  The  reason  for  this  is  that 
anyone,  by  exercising  ordinary  powers  of  observation, 
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can  see  that  a  window  is  enjoyin^^  the  access  of 
Hght  over  the  ser\ient  tenement,  since  a  window 
cannot  be  hidden,  or  the  hght  enjoyed  secretly. 
Further,  no  deduction  from  the  twenty  years  can 
be  made  for  the  time  during  which  the  servient 
owner  is  under  some  disabihty,  as  previously 
explained  when  dealmg  with  Section  7  of  the 
Prescription  Act. 
Notice  of  ^Yhe    person    who   erects    a    screen,    or   in    some 

obstruction  r 

mS^''''  Other  way  obstructs  his  neighbour's  windows  in 
order  to  prevent  the  acquisition  of  an  easement 
of  light,  should  obtain  and  preserve  evidence  of  the 
date  of  erection  of  the  screen.  He  should  also  give 
his  neighbour  notice  that  he  has  erected  it,  as  it  may 
be  necessary  to  prove  the  date  when  the  lights  were 
first  obstructed,  should  the  neighbour  subsequently 
bring  an  action  against  him  for  obstructing  the 
light. 

The  person  whose  windows  have  been  obstructed 
should,  if  he  claims  to  be  entitled  to  the  light,  give 
the  person  causing  the  obstruction  notice  that  he 
does  not  submit  to  it.  He  need  not  bring  an  action 
at  once,  nor  take  active  steps  to  remove  the 
obstruction,  provided  that  he  gives  such  notice. 

Extent  of  the  Right  to  Light. 

The  extent  of  a  right  to  light  has  been  the 
subject  of  much  litigation. 

At  one  time  it  was  held,  and  accepted,  that  when 
once  a  right  to  light  had  been  acquired,  the 
dominant  owner  was,  for  ever  after,  entitled 
to  the  amount  of  light  existing  at  the  time  when 
the    right   was    acquired,   and   that   the   light   must 
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not  be  interfered  with  in  the  slightest  degree, 
whether  any  appreciable  damage  or  inconvenience 
was  suffered  by  so  doing  or  not. 

At  another  time  there  was  a  theor^•  that  so  long  An^iie  of 

"  forty-five 

as  the  obstructing  building  allowed  light  to  reach  degrees. 
the  ancient  light  at  an  angle  of  forty-five  degrees, 
there  would  be  no  infringement  of  the  dominant 
owner's  right  of  light.  This  limit  is  not  recognised 
at  law,  although  the  fact  may  be  used  as  evidence  to 
show  that  the  obstruction  of  light  is  only  slight. 
The  theory  of  the  angle  of  forty-five  degrees  being 
left  unobstructed  arose  from  the  old  Metropolitan 
Building  Act,  which  enacted  that  the  height  of  a 
building  must  not  exceed  the  breadth  of  the  street, 
so  that  if  a  street  were  forty  feet  wide  and  the  houses 
forty  feet  high,  light  would  thus  fall  at  an  angle  of 
forty-five  degrees. 

The  amount  of  light  to  which  the  owner  of 
ancient  lights  is  entitled  seems  never  to  have  been 
definitely  decided  until  the  year  1904.  In  order  to 
give  a  right  of  action    there   must   now  be   a   sub-  Deprivation 

of  light 

stantial    deprivation  of   light    having   access  to  the  piustnow 

"  "  be  substan- 

"  ancient  "  window.  The  person  claiming  that  his  "*'■ 
right  of  light  has  been  interfered  with,  must  show 
that  the  deprivation  of  light  is  sufficient  to  make  the 
occupation  of  the  building  uncomfortable,  or  that 
his  business  has  been  affected,  or  that  the  value 
of  the  premises  has  depreciated  in  consequence 
of  the  obstruction. 

The  most  important  case  dealing  with  rights  of 
light  is  Colls  V.  Home  and  Colonial  Stores,^  which  was 
tried  in   1904,  when  it  was  finally  decided  by  the 

(1904)  A.C.  179. 
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Houseof  Lords,  that  the  owner  of  ancient  Ho:ht5,in  the 
event  of  interference  therewith  by  new  buildings,  is 
not,  as  a  matter  of  Common  Law,  entitled  to  the  same 
amount   of  light  as  his  premises  enjoyed   before  the 
interference ;  and  that  the  Prescription  Act  has  not 
the  effect,  which  has  sometimes  been   attributed   to 
it,  of  giving  him  an  absolute  right  to  the  full  amount 
of  light  which  he  enjoyed   during  the  twenty  years' 
enjoyment,  by  virtue  of  which  the  right  of  light  has 
been  acquired.     The  owner  is  only  entitled  to  the 
uninterrupted    access  through   his  ancient  windows 
of  such  an  amount  of  light  as  is  necessary,  according 
to   ordinary   notions,   for  the    ordinary  purposes  of 
inhabitancy    or    business,    without    regard    to    the 
particular  purpose  for  which  he  used  the  light. 
Obstruction       To  justify  the  granting  of  an  injunction  restraining 
amount  to     the  obstructiou,  the   interruption  of  the  light  must 

a  nuisance. 

be  of  such  a  character  as  to  constitute  a  nuisance,  by 
affecting  the  comfort  or  convenience  of  the  owner. 
What  is  a         The  qucstion  of  obstruction  of  ancient   lights   is, 

nuisance  ?  i  i  • 

therefore,  whether  or  not  the  obstruction  amounts 
to  a  nuisance  ?  The  test,  since  the  above  decision, 
is  not  how  much  light  has  been  taken  away  from 
the  dominant  tenant,  or  whether  such  amount  is 
enough  to  lessen  materially  the  enjoyment  and 
use  of  the  house  that  its  owner  previously  had, 
but  how  much  light  is  left,  and  whether  such 
amount  is  sufficient  for  the  comfortable  use  and 
enjoyment  of  the  house,  according  to  the  ordinary 
requirements  of  mankind. 

In  another  case,^  tried  in  igo6,  and  upheld  by  the 
House    of    Lords,    where    the   ancient    lights   of  a 


1  Jolly  V.  Kine,  (1907)  A.C.  1. 
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suburban  villa  had  been  obstructed,  in  consequence 
of  which  the  letting  and  selling  value  of  the  villa 
was  depreciated,  the  Court  held  that  the  dominant 
owner  had  a  cause  of  action,  and  that  the  proper 
remedy  was  damages,  and  not  an  injunction  to 
restrain  the  continuance  of  the  obstruction.  But 
the  Courts  will  not  in  every  case,  and  against  the 
dominant  owner's  wish,  award  damages  instead  of 
an  injunction  when  an  ancient  light  is  threatened,  as, 
to  do  so,  would  virtually  be  to  compel  him  to  sell  his 
right  to  the  person  who  erects  the  obstruction.^ 

Subject,  of  course,  to  the  particular  circumstances 
of  each  case,  the  question  to  be  decided  in  disputes 
as  to  alleged  obstruction  of  ancient  lights  is,  whether 
such  appreciable  damage  has  been  caused  to  the 
dominant  owner  as  will  amount  to  a  nuisance,  and 
it  will   eenerally  be  found  that   it   is  a   fair  working  Angle  of 

°  -^  °  forty-five 

rule,  although  not  recognised  by  law,  that  if  an  angle  fa^f  working 
of  forty-five  degrees  of  light    has   been  left,  there   is  ™'^" 
no    substantial    injury    suffered,    and    therefore    no 
actionable  wrong  is  like!}-  to  exist. 

The  foregoing  are  the  rights  of  the  dominant 
owner  when  the  right  of  light  has  been  acquired  by 
prescription. 

If  the  acquisition  is  by  express  grant,  the  grant 
may  define  and  limit  the  amount  of  light  required 
or  it  may  restrict  the  user  for  a  particular  purpose. 

Extent  of  User  of  Light. 

A  right  to  a  special  amount  of  light  necessary  for 
a  particular  business,  such  as  that  of  an  architect, 
cannot    be    acquired    by   twenty  years"    enjoyment, 


1  Cowper  V.  Laidler,  (1903)  2  Ch.  337. 
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even  if  the  servient  owner  is  aware  that  a  larger 
amount  of  Hght  than  is  ordinarily  necessary  is 
being  used  by  the  dominant  owner  for  the  pur- 
poses of  his  business.  The  reason  for  this  is  that 
if  only  an  ordinary  quantity  of  light  is  claimable, 
the  servient  owner  knows  his  exact  position,  and 
within  what  limits  he  may  build,  and  whether, 
during  the  twenty  }ears,  it  is  worth  his  while  to 
obstruct  his  neighbour's  wmdows :  whereas,  if  a 
right  to  an  extraordinary  quantity  of  light  could  be 
acquired,  the  servient  owner  would  never  know 
his  exact  position,  and,  because  of  this  uncertainty, 
interruption  would  be  impossible  by  reasonable 
means ;  hence  no  right  to  a  special  or  extra- 
ordinary quantity  of  light  can  be  acquired  under 
the  Prescription  Act.^  But  such  a  right  could  be 
acquired  by  grant,  either  express  or  implied.  For 
instance,  if  a  person  requires  a  special  quantity 
of  light  for  his  business,  and  this  is  known  to  the 
vendor  or  lessor  of  the  house,  and  the  house  is 
sold  or  let  for  that  particular  business,  a  grant  of 
the  special  quantity  of  light  will  be  implied  against 

*  the  vendor  or  lessor.^ 

Servient  If   the  owucr  of  aucicut  windows  enlarges  them 


owner  niav 


«jvvii^L    iiiav  ,  *f1'111 

obstruct  en-  go  as  to  admit  a  greater  quantity  oi  light  than  he 

largement 

windows'  enjoyed  before,  or  if  he  forms  new  windows,  he 
thereby  threatens  to  impose  a  greater  burden  on 
the  servient  tenement  than  formerly.  If  the 
enlarged  windows  or  the  new  ones  remain  un- 
obstructed for  twenty  years,  a  right  of  light  will 
be  acquired  to  the  enlargement,  in  addition  to  the 
original  ancient  lights,  and  also  to  the  new  windows. 

1  Ambler  v.  Gordon,  (1905)   1  K.B.  417. 

-'  Hcrz  V.   Union  Rank  of  London,  2  Giff.  686. 
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Whilst  the  owner  of  the  ancient  lights  commits 
no  wrongful  act  by  enlarging  them,  or  by  forming 
new  windows,  the  servient  owner,  on  the  other  hand, 
is  at  liberty  to  obstruct  both  the  enlargement  and 
the  new  windows,  by  any  means  in  his  power, 
before  the  twenty  years  have  expired.  He  may,  for 
example,  erect  a  hoarding  with  a  space  cut  out  of  it 
the  same  size  as  the  ancient  window  was  before 
enlargement,  or  he  may  obstruct  the  new  windows 
altogether;  but  he  must  not  cause  any  obstruction  to 
the  part  of  the  enlarged  windows  which  is  "ancient," 
and  it  is  often  difficult  to  avoid  doing  so.  If  he  is 
unable  to  do  this  without  obstructing  the  ancient 
lights  as  well,  he  must  not  obstruct  them  at  all,  and 
has  no  remedy  at  law,  and  the  Courts,  in  granting 
an  injunction  restraining  the  servient  owner  from 
obstructing  ancient  lights,  will  not  make  it  a  condi- 
tion that  the  new  windows,  or  the  enlargement  of 
the  old  ones,  shall  be  blocked  up. 

It  should  be  noticed  that  "  light  "  is  an  exception  to 
the  general  rule  (which  will  be  considered  in  a  later 
chapter)  that  when  it  is  impossible  for  a  servient 
owner  to  prevent  an  excessive  use  of  an  easement, 
he  may  obstruct  it  altogether. 

The  owner   of    ancient   lights   is  entitled  to    pull  Dominant 

"  owner  may 

down  and  rebuild  his  house,  and  he  may  bring  for-  ^^i^J,'|,^j 
ward  the  wall  in  which  the  windows  are,  or  he  may  l.°g},"f 
set  it  back,  without  losing  his  rights. 

All  that  he  must  show  is,  that  the  same 
quantity  of  light  which  passed  through  the  old 
windows  is  passing  through  the  new  ones,  and, 
unless  he  (the  dominant  owner)  has  enlarged  them, 
the  servient  owner  has  no  right  to  obstruct  the 
altered  windows  in  any  way. 
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It  is  a  good  plan  for  the  owner  of  ancient  lights 
who  is  rebuilding,  to  have  accurate  plans  or  photo- 
graphs taken  of  the  ancient  windows  before  the 
building  is  pulled  down,  so  as  to  be  able  to  prove 
their  exact  position,  in  case  ^the  servient  owner 
should  raise  any  objection  to  the  windows  in  the 
new  building,  or  if  he  should  attempt  to  obstruct 
them. 

The  dominant  owner  may  alter  the  plane  of  the 
windows  without  losing  his  right  of  light ;  for 
instance,  a  dormer  window  could  be  turned  into  a 
skylight,  and  the  right  of  light  would  still  continue: 
but  the  dominant  o^\ner  will  lose  his  right,  if  the 
alteration  is  such  that  it  is  impossible  to  identify,  in 
the  new  building,  the  former  position  of  the  ancient 
lights. 

Extinction    of    Rights    of    Light. 

An  easement  of  light  may  be  extinguished  in  the 
same  way  as  other  easements,  as  explained  in  a  later 
chapter,  viz.,  by  Act  of  Parliament,  by  express 
renunciation,  by  abandonment  through  non-user,  and 
by  both  the  dominant  and  the  servient  tenements 
being  owned  and  occupied  by  one  person. 

But  if  a  house  possessing  ancient  lights  is  let  on 
lease,  and  the  owner  of  the  servient  tenement  buys 
the  freehold  of  the  house,  so  that  he  then  owns  the 
freehold  of  both  tenements,  this  will  not  cause  the 
right  of  light  to  the  house  to  be  extinguished,  since 
as  long  as  the  lease  runs  there  will  be  no  unity  of 
occupation.  Mere  unity  of  possession  of  the  free- 
hold, without  unity  of  occupation,  will  not  extinguish 
the  easement.^ 


Richardson  v.  Graham,   (1908)   1  K.B.  39. 
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Questions  may  arise   as   to    what   constitutes   an  Abandon- 

fij  J  merit. 

abandonment  by  non-user.  For  instance,  an  owner 
of  ancient  lights  pulled  down  the  wall  containing 
the  windows,  and  rebuilt  it  without  any  openings. 
After  seventeen  years  the  servient  owner  built  close 
to  the  wall,  whereupon  the  owner  of  the  former 
ancient  lights  cut  a  window  in  his  blank  wall,  and 
brought  an  action  against  the  servient  owner  for 
obstructing  his  light.  The  Court  held  that  the 
dominant  owner  could  not  maintain  his  action, 
because,  bv  erecting  the  blank  wall,  he  had  not  only 
ceased  to  enjoy  the  light,  but  had  clearly  shewn  an 
intention  never  to  resume  such  enjoyment.^ 

Where  a  dominant  owner  blocked  up  his  ancient 
windows  with  rubble  and  plaster,  m  such  a  way  and 
for  such  a  length  of  time  (vi^.,  nineteen  years)  as  to 
lead  the  servient  owner  to  think  that  the  right  had 
been  abandoned,  and  the  servient  owner  erected  a 
building  which  would  have  obstructed  the  ancient 
lights,  had  the}'  not  been  blocked  up,  it  was  held 
that  the  dominant  owner  was  estopped  from  saying 
that  he  had  not  abandoned  his  right  of  light,  unless 
he  compensated  the  servient  owner  for  the  expense 
he  had  incurred.- 

Again,  as  explained  in  Chapter  II.,  if  the  servient 
owner  does  some  act,  with  the  permission  of  the 
dominant  owner,  the  result  of  which  is  to  perma- 
nently obstruct  the  light,  the  easement  will  be 
extinguished.'^ 

In  another  case,  where  the  dominant  owner  pulled 
down  his  buildings  and  erected  new  ones,  preserving 


1  Moore  v.  Rawson,  3  B.  &  C.  332. 

■^  Stokoe  V.  Singers.  26  L.J.  Q.B.  257. 
■    Ankerson  v.  Connelly,  (1907)  1  Ch.  678. 
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the  ancient  lights,  but  in  such  a  position  that  it 
became  impossible  for  the  servient  owner  to  erect 
buildings  on  his  land  without  interfering  with  the 
ancient  lights,  whereas  before  the  rebuilding  he 
would  have  been  able  to  do  so,  the  Court  held  that 
the  dominant  owner  had  increased  the  burden  on  the 
servient  owner's  land ;  that  it  was  impossible  to 
sever  the  burden  and  say  that  he  was  still  entitled  to 
impose  on  the  servient  owner's  land  the  burden 
which  previously  existed ;  that  he  could  no  longer 
maintain  an  action  against  the  servient  owner  for 
interference  with  his  ancient  lights,  and  that  he  had 
no  longer  any  right  to  any  easement  of  light  and  air 
over  the  servient  owner's  land. 

^foTedl^y  Although,  as  previously  explained,  an  owner  of 
Tr^nT^  ancient  lights,  the  right  to  which  has  been  acquired 
by  prescription,  is  allowed  to  enlarge  or  alter  them 
without  losing  his  rights,  it  is  different  when  the 
right  of  light  has  been  acquired  by  express  grant. 
In  the  latter  case  a  material  alteration  in  the  size 
and  position  of  the  windows  may  possibly  destroy 
the  right,  as  it  was  probably  the  intention  of  the 
grantor  that  the  window  should  be  of  a  certain  size 
or  in  a  certain  position  only. 

No    Easement    of    Prospect. 

Before  leaving  the  consideration  of  rights  of  light, 
it  may  be  mentioned  that  there  is  no  easement  of 
prospect. 

In  many  cases  it  has  been  attempted  to  establish 
a  right  to  a  view  from  a  house,  but  it  has  been  per- 
sistently laid  down   by  the  Courts,   that   neither  is 
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there  any  such  natural  right,  nor  can  an  easement 
for  the  same  be  acquired,  either  by  prescription  or 
by  impHed  grant. 

It  is,  of  course,  within  the  power  of  any  two  land-  J^;°^'^g°t 
owners   to   agree    between    themselves   that   one   of^jl^^ee^.' 
them  shall  refrain  from  building  in  such  a  way  as  to  '"^" ' 
interfere  with  the  view  from  the  windows  or  ground 
of  the  other.      Such  an  agreement  does  not  create 
an    easement,  and,   in   the  event  of   an  obstructing 
building  being  erected,  merely  gives  a  right  of  action 
for    breach    of    contract,    and    not    for   trespass,    as 
would  be  the  case  if  the  enjoyment  of  an  easement 
were  interrupted. 

Not  only  can  there  be  no  easement  in  respect  of 
a  view  from  the  house,  but  no  easement  can  be 
acquired  to  the  uninterrupted  view  of  a  house  or 
shop  so  that  it  can  be  seen  by  persons  approaching 
or  passing  along  the  road ;  unless,  of  course,  a  right 
of  light  has  been  acquired  and  is  being  interfered 
with. 

AIR. 

The  only  natural  rights  of  a  landowner  in 
respect  of  air  are — 

(i)  To    the    use    of    the    air    perpendicularly  ^^j;.',\','f ' 
over  his  tenement,  whether  such  air  be  in 
a  state  of  rest  or  flowing  past. 

(2)  To  receive  in  an  unpolluted  state  the  air 
which  passes  over  his  tenement.  This 
does  not  mean  that  the  landowner  is 
entitled  to  have  the  air  absolutely  and 
entirely  free  from  pollution,  which  would 
of    course   be    impossible    in    cities   and 


use  air. 
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towns,  especially  where  there  are  manu- 
factures, but  that  it  must  not  be  polluted 
to  such  an  extent  as  to  be  incompatible 
with  the  physical  comfort  of  human  exist- 
ence. 
In   the   same  wav  that   the  owner   of  a  house  may 
form  windows  and  use  the  light  which  comes  over 
his  neighbour's  land,  without  doing  any  legal  injury, 
Right  to       so  also  a  landowner  has  a  right  to  make  use  of  the 
air  which  comes  to  his  land  from  over  that  of  his 
neighbour.     For  example,  he  may  use  it  to  drive  a 
windmill ;  but  this  right  is  subordinate  to  the  ordinary 
proprietary  right   of    his  neighbour,  to  build  on  his 
own  land  when  and  wherever  he  pleases  ;  and  it  has 
been  held  that  no  right  to  the  flow  of  air,  not  coming 
through  a  defined  aperture,  can  be  acquired  by  pre- 
scription.    This  was  the  decision  in  two  well-known 
cases,  one  of  them   being  in  respect  of  a  windmill 
and  the  other  concerning  a  chimney. 

The  plaintiff  had  erected  a  windmill  which  for 
thirty  years  had  been  driven  by  wind  passing  over 
the  defendant's  land.  The  defendant  then  built  a 
school  house  within  twenty-tive  yards  of  the  mill, 
which  obstructed  and  diverted  the  currents  of  air 
that  formerly  passed  to  the  mill.  The  plaintiff 
claimed  that  the  flow  of  w  ind  should  not  be  inter- 
rupted, and  that  he  was  entitled  to  it  by  prescription. 
The  Court,  however,  decided  that  such  a  claim  was 
not  a  right  to  an  easement  within  the  meaning  of 
Section  2  of  the  Prescription  Act,  because  the  ease- 
ments contemplated  by  Section  2,  were  only  such 
as  would  be  exercised  upon  or  over  the  soil  of  an 
adjoining  owner,  and  were  capable  of  interruption. 
Thev    held,   further,    that    the   claim    could    not    be 


Windmill. 
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supported  at  Common  Law  upon  the  presumption  of 
a  lost  grant  arising  from  the  uninterrupted  enjoyment 
as  of  right  for  a  certain  term  of  years,  because  they 
thought  that  such  a  presumption  only  arose  where 
the  person,  against  whom  the  right  was  claimed, 
might  have  interrupted  or  prevented  the  exercise 
of  the  right;  and  in  the  case  of  a  windmill  it 
would  be,  if  not  absolutely  impossible,  yet  so 
difficult  to  prevent  the  exercise  of  the  right 
claimed  that  no  such  presumption  of  a  grant  could 
be  raised.^ 

In  the  second  case,  where  the  plaintiff  claimed  to  chimneys, 
have  the  free  access  of  air  to  his  chimneys,  and 
added  a  claim  in  respect  of  nuisance,  he  and  the 
defendants  were  occupiers  of  adjoining  houses  which 
had  remained  in  the  same  condition  for  some  thirty 
or  forty  years.  The  defendants,  in  rebuilding  their 
house,  carried  up  the  building  much  beyond  its 
former  height,  and  stacked  timber  on  the  roof, 
thereby  causing  the  plaintiff's  chimneys  to  smoke 
whenever  he  lighted  fires.  The  Court,  however, 
held  that  the  plaintiff  could  not  recover,  as  no  ease- 
ment could  be  acquired  to  air  not  coming  through  a 
defined  aperture  to  a  chimney,  an\'  more  than  it 
could  in  the  case  of  a  windmill.- 

Although  an  easement  to  the  uninterrupted  access  Right  to  air 

.       .  .  ,  ,     .  passing 

of  air,  not  commg  hv  anv  definite  channel,  but  only  through 

"      '  "  -'    defaned 

over  the  general  surface  of  a  neighbour's  land,  can-  f^^annei 
not  be  acquired  by  prescription,  a  right  of  air  may 
be  claimed  by  prescription  at  Common  Law  if 
the  air  passes  through  a  defined  channel  on 
the  servient  tenement. 


'    Webb  V.  Bird,   10  C.B.  N.S.  268. 

-  Bryant  v.  Lefever,  L.R.  4  C.P.D.   172. 


108  THE     LAW     OF     EASEMENTS. 

For  instance,  where  the  cellar  of  a  public-house 
had  been  for  forty  years  uninterruptedly  ventilated 
by  means  of  a  hole  cut  through  a  certain  rock  into 
an  old  well  in  a  yard  belonging  to  the  servient 
owner,  and  the  latter  knew  that  his  well  was  being 
used  for  this  purpose,  and  subsequently  stopped  up 
the  hole,  it  was  held  that  the  publican  could  claim 
t*he  easement  of  the  free  passage  of  air  from  the 
cellar,  and  that  the  existence  of  a  lost  grant  could 
be  assumed,^ 

An  easement  of  air  may  also  arise  by  express  or 

implied  grant,  and  in  this  case  it   is  not  necessary 

that    the    air   should  pass   only   through    a   defined 

or  to  a         channel  on  the  servient  tenement,  provided  it  comes 

defined 

aperture,  fg  a  defined  aperture  on  the  dominant  tenement,  and 
a  grant  of  such  a  right  may  be  implied  from  general 
words  in  a  conveyance  of  a  building,  if  the  grantor 
is  the  freeholder  of  the  adjoining  land  over  which  the 
air  comes,  and  even  if  such  land  is  let  on  lease.  For 
example,  a  stable  was  sold  which  was  ventilated  by 
apertures  to  which  the  air  had  access  over  an  open 
yard  of  which  the  vendor  was  the  freeholder.  The 
yard  was  subsequently  let  on  lease,  and  the  tenant 
put  up  a  hoarding  close  to  the  ventilators  of  the 
stable.  The  Court  held,  on  the  principle  of 
derogation  from  a  grant,  that  neither  the  vendor, 
nor  the  tenant,  could  erect  anything  on  the  yard 
which  would  prevent  the  use  of  the  stable  as  a 
stable,  and  ordered  the  hoarding  to  be  removed.^ 

Again,  where  land  had  been  let  for  the  express 
purpose  of  carrying  on  the  business  of  a  timber 
merchant,    it    was    held    that    the    grantor    or    his 

1  Bass  V.  Gregory,   25  Q.B.D.   481. 
"^  Cable  V.  Bryant,  (1908)  1  Ch.  259. 
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successors  were  not  entitled  to  obstruct  the  access 
of  air  to  the  timber  merchant's  drying  sheds,  in 
such  a  way  as  to  prevent  the  land  being  used  for 
the  purpose  for  which  it  had  been  let.^  In  another 
case  it  was  held  that  the  right  to  the  access  of  air 
could  undoubtedly  be  acquired  at  Common  Law, 
not    by  prescription,  but    by  reason  of  an   implied  I'^'^'^^l^ 


covenant 
not  to 


covenant    not    to    interrupt  the    access  of  air  to  a  i^errupt 
slaughter-house  which  had    been  used  tor    upwards  air. 
of    thirty   years;    and    the    plaintiff    was    awarded 
damages  for  the  breach  of  the  implied  covenant.^ 

Questions  as  to  rights  of  air  do  not,  as  a  rule, 
arise  apart  from  "  light,"'  since  the  right  of  air  is 
necessarily  incident  to  a  right  of  light,  it  being 
impossible  to  obstruct  the  flow  of  air  without  also 
obstructing  the  light,  and,  if  the  windows  were 
"  ancient,"  this  would  be  an  actionable  wTong. 
Therefore,  when  a  man  acquires  a  right  of  light 
to  a  window  or  opening,  he  at  the  same  tmie 
acquires  a  right  to  such  amount  of  air  space  as  is 
necessary  to  conduct  the  light  to  his  window. 

The  extent  or  limit  of  this  right  is  in  all  pro- 
bability the  same  as  in  the  case  of  light. 

RIGHT    TO    POLLUTE    AIR. 

With  regard  to  a  landowner's  second  natural  right  Limit  of 

.  natural  right 

in  air,  viz.,  that  it  shall  pass  over  his  tenement  m  an  of  pudty. 
unpolluted  state,    this,    as   already   explained,    does 
not  mean  that  he  is  entitled  to  have  the  air  abso- 
lutely free  from  pollution. 


1  Ahiin  V.  Latimer,  (1894)  2  Ch.  437. 

■^  Hall  V.  Lichfield  Brewery  Co.,  49  L.J.  Ch.  655. 
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But  if  a  person,  by  reason  of  the  manufactures 
which  he  carries  on,  so  pollutes  the  air  as  to  interfere 
with  the  comfort  of  his  neighbours,  they  can  obtain 
redress  by  legal  action,  and  the  Courts  w  ill  compel 
the  cessation  of  such  pollution. 
Pollution  Again,  if  the  pollution  becomes  a   nuisance  to  the 

amounting  or 

'°^  inhabitants  of  a  town   or   district,  any  of  them  can 

nuisance.  "^ 

obtain  similar  redress.  And  it  is  no  defence  for  the 
manufacturer  to  say  that  the  person  making  the 
complaint  came  to  live  in  the  district  after  the 
pollution  had  commenced  ;  nor  is  it  a  defence  to 
say  that  the  air  is  already  more  or  less  polluted  by 
other  manufacturers. 

A  right  to  pollute  the  air  passing   over  a  neigh- 
bour's   land    may    be    acquired    by    grant,    or    by 
prescription     at     Common     Law,    or     under     the 
Prescription  Act. 
Implied  The  right  to   pollute   air  may  arise    by    implied 

light  to  .  11  f    u  ■ 

pollute  air.  grant  I  when,  for  instance,  a  man  sells  part  oi  his 
land  for  the  erection  of  a  chemical  factory,  he 
thereby  impliedly  grants  the  purchaser  a  right  to 
pollute  the  air  which  will  pass  over  the  vendor's 
land,  with  the  smoke,  effluvia,  &c.,  of  the  factory. 
Such  an  easement  by  implied  grant  would  only  be 
valid  against  the  vendor  himself,  and  it  would  not 
prevent  any  other  person  who  might  be  affected  by 
the  nuisance,  from  suing  the  manufacturer. 

When  polluted  air  from  a  factory,  etc.,  has  been 
passed  over  a  neighbouring  owner's  land  for  twenty 
years,  and  he  has  not  resisted  the  nuisance  by  legal 
proceedings,  the  owner  of  the  factory  will  acquire  a 
prescriptive  right  to  continue  to  pollute  the  air  which 
passes  over  such  land. 
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No   easement  can   be  acquired  to  pollute    air  asNoease- 

•■  '■  nient  to 

against  the  public  generally,  so  as  to  become  a  P^,"n'^t^i[e 
public  nuisance.  The  reason  for  this  is,  that  """"'• 
although  the  public  are  capable  of  taking  a  grant, 
they  are  incapable  of  making  one,  and  as  no  ease- 
ment can  be  acquired  against  persons  who  are 
incapable  of  making  a  grant,  therefore  no  easement 
can  be  acquired  against  the  public. 

In  concluding;  this  chapter   it    may   be  remarked  Air  from  a 

°  '^  ...  buildirif;. 

that  the  right  to  a  flow  of  air  to  a  building  being 
admitted  as  an  easement  recognised  by  law,  there 
can  be  no  doubt  that  the  converse  right,  that  the 
air  in  a  building  should  be  allowed  to  escape 
through  or  over  an  adjoining  property  for  the 
purpose  of  ventilation,  must  also  be  recognised  as 
an  easement. 

For  instance,  on  a  grant  of  an  imaginary  verti- P^s^Sj^geof 
cally  divided  half  of  an  outside  wall  of  a  house 
with  the  intention  of  making  it  a  party  wall,  each 
owner  has  an  implied  easement  to  allow  smoke  from 
his  fireplaces  to  pass  into  the  flues  connected  there- 
with, although  at  any  point  in  its  passage  up  a  flue, 
the  smoke  may  pass  to  the  other  owner's  half  of  the 
flue  ;  and  each  owner  is  in  such  a  case  liable  for  the 
repair  of  his  own  half  of  the  party  wall  only,  and 
is  not  liable  for  the  escape  of  his  smoke  into  his 
neighbour's  house,  owing  to  the  non-repair  of  the 
latter's  half  of  the  wall.^ 

In  another  case^  the  defendant    was   ordered   to  ventilation, 
remove  a    skylight  which    he   had   placed  over   his 
yard,  and  which  materially  impeded  the  passage  of 

'  Jones  V.  Pritchard,  (1908)  1  Ch.  520. 
'  Gale  V.  Abbott,  8  Jur.  N.S.  9S7. 
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nuisance. 


air  to  the  window  of  the  plaintiff's  back  kitchen.  It 
was  by  that  means  alone  that  a  thorough  ventilation 
of  the  plaintiffs  house  e.xisted,  and  accordingl}- the 
benefit  was  appreciable. 

Again,    in    a   case    which    had    reference    to    the 
premises  of  the  Auction  Mart  Company  in  Token- 
house  Yard/  Vice-Chancellor  Wood  said  :    "  There 
is  a  staircase  lighted  in  a  certain  manner  by  windows 
Inter-  which,  wheu   open,  admit   air.     The  defendants  are 

ference  with  .  .  •    i        i 

air,  a  ^  about  to  shut  up  thcse  wmdows,  as  m  a  box  with  the 
lid  off,  by  a  wall  about  eight  or  nine  feet  distant,  and 
some  forty-five  feet  high  ;  and  in  that  circumscribed 
space  they  propose  to  put  three  water  closets.  There 
are  difficulties  about  the  case  of  air  as  distinguished 
from  that  of  light.  But  the  Court  has  interfered 
to  prevent  the  obstruction  of  all  circulation  of  air, 
and  the  introduction  of  three  water  closets  into  a 
confined  space  of  this  description  is,  I  think,  an 
interference  with  air  which  this  Court  will  recognise 
in  the  form  of  nuisance.  This  is,  perhaps,  the 
proper  ground  on  which  to  place  the  interference 
of  the  Court,  although  in  decrees  the  words  Might' 
and  '  air  '  are  often  inserted  together,  as  if  the  two 
thmgs  went  pari  passu." 


SUMMARY    OF    CHAPTER    VII. 

I. — The  only  natural  right  to  light  is  that  of  an  owner  to 
the  light  obtained  from  the  space  vertically  oxer 
his  land. 

2. — An  easement  of  light  is  a  negative  easement  which 
prevents  an  adjoining  owner  from  building  within 


1  Dent  V.  Auction  Mart  Company,  L.R.  2  Eq.  238. 
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certain  limits.  It  does  not  convey  to  the  dominant 
owner  a  right  to  any  particular  quantity  of  light 
to  a  window. 

3.— An  easement  of  light  can  only  be  acquired  in  respect 
of  light  passing  through  a  defined  aperture  in  a 
permanent  building. 

4- — An  implied  grant  can  only  arise  as  an  adjunct  to  an 
express  grant.  When  a  man  sells  land  for  "  build- 
ing purposes,"  the  purchaser  acquires  by  implied 
grant  an  easement  of  light  to  the  buildings  he 
erects  overlooking  the  land  of  the  vendor. 

5- — Easements  of  light  can  be  acquired  by  Prescription 
at  Common  Law  as  well  as  under  the  Statute. 

6. — The  acquisition  of  an  easement  of  light  under  the 
Statute  differs  from  the  acquisition  of  any  other 
kind  of  easement,  in  the  following  respects — 

(a)  Twenty  years'  user  gives  an  absolute  right. 

(b)  It  is  not  necessary   to  show  that  the  light 

was  enjoyed  "as  of    right,"    or   with    the 
knowledge  of  the  ser\'ient  owner. 

(c)  Sections  7  and  8  of  the  Prescription  Act  do 

not  apply. 

{d)   No  easement  of  light  can  be  acquired,  under 
the  Statute,  over  Crown  land. 

7. — A  tenant  may  acquire  by  prescription  a  right  of  light 
over  his  landlord's  adjoining  land.  Such  rio-ht, 
however,  only  lasts  for  the  term  of  the  tenant's 
lease. 

8. — When  a  building  containing  an  ancient  window  has 
been  pulled  down  and  rebuilt,  the  owner  of  the 
new  building  is  entitled  to  the  whole  of  the  light 
previously  enjoyed  in  respect  of  the  ancient 
windows,  even  though  the  new  windows  are 
erected  in  slightly  different  places.  The  change 
of  position  of  the  windows  must,  however,  put 
no  extra  burden  on  the  servient  owner. 

8 
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9. — An  easement  of  light  can  only  be  acquired  by  pre- 
scription, to  such  a  quantity  of  light  as  is  neces- 
sary for  ordinary  purposes  of  inhabitancy  or 
business,  and  not  to  any  extraordinary  quantity 
required  for  any  special  purpose. 

10. — If  buildings  are  not  erected  on  adjoining  land  so  as 
to  intercept  a  plane  at  an  angle  of  forty-five 
degrees  with  the  horizontal,  from  the  bottom  of  the 
window,  it  would  be  evidence  that  the  obstruction 
caused  by  the  building  would  be  slight.  In  the 
majority  of  cases  this  is  a  fair  test  to  apply, 
although  it  is  not  recognised  by  the  Courts  as  a 
hard  and  fast  rule. 

II. — No  Right  of  Prospect  can  be  acquired  by  prescrip- 
tion. 

12. — Natural  Rights  of  Air  are — 

(a)  To  space  overhead. 

(b)  To  unpolluted  air. 

13. — No  easement  can  be  acquired  in  respect  of  a  supply 
of  air  which  does  not  come  through  a  defined 
aperture. 

14. — Rights  to  air  are  usually  acquired  in  conjunction 
with  rights  to  light,  since,  in  the  case  of  a  window, 
it  would  be  impossible  to  obstruct  the  air  without 
also  obstructing  the  light. 

]  5. — A  right  to  pollute  the  air  passing  over  the  land  of 
another  may  be  acquired  by  prescription. 


CHAPTER    VIII. 


Support. 

Every  landowner  has  a  natural  right  that  his  land  f^^J'J^'^^f 
shall  not  be  disturbed  by  the  removal  of  the  lateral  ^o"^';;, 
support  given  to  it  by  the  land  of  his  neighbour,  or,  ^'^*^" 
in  cases  where  the  ownership  of  land  is  divided  hori- 
zontally (e.g.,  where  one  man  owns  the  surface  land, 
and  another  the  mines),  by  the  removal  of  the  sub- 
jacent soil  in  such  a  way  as  to  disturb  the  surface 
land. 

This  natural  right  is  limited  to  land  in  its  natural 
state,  and  does  not  apply  to  land  weighted  with 
buildings,  although,  after  buildings  have  been 
erected,  the  natural  right  of  support  to  the  land 
apart  from  the  buildings  will  still  continue,  as 
though  no  buildings  had  ever  been  put  upon  it. 

Opposed  to  this  natural  right  to  support  is  the  ^lf^l^°_ 
ordinary  right  of  property,  possessed  by  every 
owner  of  land,  that  he  may  do  what  he  pleases 
on  his  own  land  provided  he  does  not  thereby 
curtail  the  rights  of  others.  He  may  excavate  his 
land  to  the  fullest  extent,  whether  it  be  adjacent 
or  subjacent  land,  so  long  as  no  disturbance  of  his 
neighbour's  land  takes  place.  But  if  it  is  obvious 
that  the  neighbour's  natural  right  of  support  is  being 
imperilled,  the  latter  may  obtain  an  injunction  to 
prevent  further  excavation,  or,  if  actual   injury  has 
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No  right  of 

action  for 

damage 

until 

damage 

suffered. 


When 
mines  re- 
tained by 
vendor. 


been  caused  to  his  land,  may  bring  an  action  for  an 
injunction  and  damages.  If  buildings  have  been 
erected  on  a  piece  of  land,  and  the  owner  of  the 
adjacent  or  subjacent  soil  excavates  so  close  to  them 
as  to  cause  a  subsidence,  and  in  such  a  manner  that, 
in  any  case,  the  land  itself,  even  if  no  buildings  had 
been  erected,  would  necessarily  have  fallen  in,  the 
owner  of  the  buildings  will  have  a  right  of  action 
against  the  adjacent  owner  for  interfering  with  his 
natural  right  of  support. 

In  such  a  case,  the  right  of  action  dates  from  the 
time  when  the  damage  first  occurs,  or  from  any  later 
time  when  other  similar  damage  takes  place,  due  to 
the  same  cause.  For  instance,  where  the  owner  of 
a  mine  excavated,  causing  damage  to  the  surface 
land,  which  was  repaired  by  agreement,  and, 
although  the  mine  was  not  further  worked  there 
was  another  subsidence  about  ten  years  later,  the 
House  of  Lords  held  that  a  fresh  cause  of  action 
arose  when  the  subsequent  damage  occurred  owing 
to  the  later  subsidence.^  The  Statutes  of  Limita- 
tions limit  the  time  during  which  a  person 
may  bring  an  action  of  this  kind,  to  six  years 
from  the  time  when  the  damage  or  injury  was 
suffered. 

If  the  vendor  of  land  sells  the  surface  land,  but 
reserves  the  subjacent  mines,  together  with  the 
right  to  work  the  minerals,  this  will  not  deprive 
the  purchaser  of  his  natural  right  of  support, 
and,  in  addition,  there  will  be  an  implied  grant 
by  the  vendor  of  a  right  of  support  to  the 
surface  land. 


^  Mitchell  V.  Darley  Main  Colliery  Co.,  11  App.  Cas.  127. 
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EASEMENT    OF    SUPPORT. 

As   already  stated,  there    is    no    natural    ritrht  of  Easement 

-'  '  o  of  support 

support  to  a  building,  but  an  easement  of  support  '^ohuimnt','. 
can     be     acquired    to    a    building,    either    to    the  acijacent 

...  ,    .  .,     land  or 

support  given  to  it  by  adjacent  or  subjacent  soil,  buildings, 
or  by  an  adjacent  building,  or,  in  the  case  of 
buildings  in  flats,  from  a  flat  below.  An  easement 
of  support  to  a  building  is  a  negative  easement, 
the  servient  owner  being,  in  consequence  thereof, 
obliged  to  refrain  from  excavating  his  own 
land  to  the  extent  he  would  otherwise  be  entitled 
to  do. 

The  extent  of  the  support  necessary  will  depend 
on  the  nature  of  the  ground — whether  it  be  rocky, 
in  which  case  little,  if  any,  adjacent  support  would 
be  needed,  or  whether  it  is  a  loose  soil  which  would 
require  considerable  support. 

The  easement  of  support  of  a  building  by  adja- 
cent land,  or  by  an  adjacent  building,  may  be 
acquired  by  express  or  implied  grant,  or  by  pre- 
scription at  Common  Law.  Whether  an  easement 
of  support  of  a  building  b}^  adjacent  land  can  be 
acquired  under  the  Prescription  Act,  or  not,  has 
never  been  definitely  decided,  but  it  has  been  held 
that  a  right  of  support  to  a  building  by  an  adjoining 
building  can  be  acquired  under  the  Act. 

ACaUISITION    OF    RIGHT    OF    SUPPORT 
BY    EXPRESS    GRANT. 

A  right  of  support  may  be  acquired  by  express 
grant  or  reservation,  and  its  extent  will  depend  on 
the  wording  of  the  deed. 
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ACaUISITION    OF    RIGHT    OF    SUPPORT 
BY    IMPLIED    GRANT. 

Building  Where  land  is  sold  for  "  building  purposes,"  or  as 

land.  ,         ■  !•     11  •    I  i. 

"building  land,'"  the  vendor  impliedly  grants  a  right 
of  support,  by  his  own  adjoining  land,  to  the  buildings 
which  are  to  be  erected  on  the  land  sold,  and  any 
subsequent  purchaser  of  the  vendor's  land  will  be 
bound  by  the  implied  grant. 

In  a  similar  way,  if  the  owner  of  a  house  and  land, 
sells  the  land  adjoining  the  house,  he  will,  apparently, 
impliedly  reserve  a  right  of  support  to  the  house, 
since  it  would  be  an  easement  of  necessity. 

If  a  man  builds  two  or  more  houses  together  at 
the  same  time,  so  that  each  will  require  and  derive 
support  from  the  house  on  either  side  of  it  (as  it 
naturally  will  do),  and  if  the  houses  are  afterwards 
sold  to  different  people,  each  purchaser  will  acquire 
a  right  of  support  from  the  adjoining  house  by 
implied  grant,  and  the  vendor  will  have  a  similar 
right  by  implied  reservation  in  respect  of  any  of  his 
adjoining  houses  which  he  does  not  sell.  Subsequent 
purchasers  of  the  houses  will  buy  them  subject  to, 
and  with  the  benefit  of,  the  easement  of  support. 

ACaUISITION    OF    RIGHT    OF    SUPPORT 
BY    PRESCRIPTION. 

Easement         Few  qucstious  respecting  the   Law  of  Easements 
t°o  a'^^""^     have    awakened    such    an    amount   of    controversy 

buildint;,  , 

obtainable    g^g  ^yhethcr  au  easement  of  support  can  or  cannot  be 

at  Common  '  ^ 

^^"'  acquired  by  prescription.     This  question  gave  rise  to 

the  celebrated  case  of  Dalton  v.  Angns,^  which  occu- 
pied the  attention  of  the  House  of  Lords  on  appeal 

'  6  App.   Cas.   740. 
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for  a  considerable  period,  and  was  the  medium  of 
various  learned  dissertations  on  the  Law  of  Prescrip- 
tion, delivered  b\-  the  eminent  Judges  forming  the 
Court  on  that  occasion.  It  is  beyond  the  scope  of 
this  treatise  to  enquire  minutely  into  the  reasons  for 
the  various  carefully-considered  decisions  given  by  the 
Judges  :  but  it  may  be  stated  generally,  that  a  right 
to  lateral  support  from  adjoining  land  may  be 
acquired  at  Common  Law  by  twenty  years' 
uninterrupted  enjoyment,  to  a  building  which  is 
proved,  either  to  have  been  newly  built,  or  altered  so  as 
to  increase  the  lateral  pressure,  at  the  beginning  of  that 
time  ;  and  the  right  is  so  acquired  if  the  enjoyment 
is  peaceable,  and  without  deception  or  concealment, 
and  so  openly  that  it  must  be  known  that  some 
support  is  being  enjoyed  by  the  building.  This  case 
decided  that  the  Easement  of  Support  could  be 
acquired  at  Common  Law,  although  not,  strictly 
speaking,  b^'  prescription  in  the  way  that  other  ease- 
ments are  obtained,  since  the  servient  owner  was 
incapable  of  resisting  the  user ;  the  Court  being  of 
opinion  that  twenty  years'  acquiescence  was  sufficient 
and  reasonable  time  to  elapse  in  order  to  presume 
the  assent  of  the  owner  of  the  land  which  had  to 
bear  the  pressure  of  the  additional  burden  put  upon 
it.  Dalton  v.  Angus  established  that  a  prescriptive 
right  to  an  easement  over  another  man's  land  can 
only  be  acquired  when  the  enjoyment  is  of  such  a 
character  that  an  ordinary  owner  of  land,  diligent 
in  the  protection  of  his  interests,  would  ha\'e,  or 
must  be  taken  to  have,  a  reasonable  opportunity  of 
becoming  aware  of  that  enjoyment.^ 


1  Union   Lighterage  v.  London  Graving  Dock,   (1901)  2  Ch.   300. 
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Doubtful  Lord  Selborne  expressed  an  opinion  that  a  right 

whether  . 

support  to  a  of  support  to  a  building  by  adjacent  land  is  an  ease- 

buildins  by  ^  t-  o       j  j 

hfnSbe  ment  within  the  meanmg  of  Section  2  of  the  Pre- 
underX*""  scnption  Act,  but  the  other  Judges  did  not  concur  in 
prescription  ^^^^  opinion,  SO  this  point  has  not  been  definitely 
But  support  decided.     It  has,  however,  been  held,  that  a  right  of 

by  adjacent 

can  be"*^  support  to  a  building  by  a  contiguous  building,  built 
at  the  same  or  at  a  different  time  by  a  different  owner, 
can  be  acquired  under  the  Prescription  Act  after 
twenty  years'  enjoyment,^  but  it  must  be  shown  that 
the  owner  of  the  servient  tenement  knew,  or  has  the 
means  of  knowing,  that  his  building  was  affording 
support  to  the  other^  ;  and  the  enjoyment  must  be  of 
such  a  nature  that  his  attention  ought  reasonably  to 
have  been  drawn  to  the  existence  of  the  easement. 

If  two  houses  are  built  against  each  other,  but 
have  separate  and  independent  walls  resting  upon 
separate  and  independent  foundations,  so  as  to  stand 
independently  of  each  other,  one  has  no  right  to 
support  from  the  other,  unless  the  right  is  acquired 
by  grant  or  prescription.  Still,  it  is  the  duty  of  any 
person  who  pulls  down  a  house  which  rests  against, 
or  is  in  contact  with,  an  adjoining  house,  to  use  due 
care  and  skill  in  doing  so  ;  and  if  damage  results 
from  lack  of  care  and  precaution,  the  person  who  is 
pulling  down  his  house  will  be  liable  for  damage 
caused  to  the  adjoining  house.  There  is,  however, 
no  obligation,  apart  from  Statute  {e.g..  The  London 
Building  Act,  1894),  upon  the  person  who  is  pulling 
down  his  house,  to  shore  up  the  adjoining  house,  or 
to  give  the  adjoining  owner  notice  of  his  intention 
of  pulling  down  his  house. 

'  Lemaitre  v.  Davis,  51  L.J.  Ch.   173. 
*  Gately  v.  Martin,  (1900)  2  Ir.R.  269. 
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By  vSection  93  of  the  London  Building  Act, 

1894,  if  a  building  owner  intends  to  build  within 
ten  feet  of  a  building  belonging  to  an  adjoining 
owner,  and  below  the  level  of  the  foundations  of 
such  building,  he  may,  and  if  required  by  the  adjoin- 
ing owner,  shall,  underpin  or  otherwise  strengthen  I'rotection 

°  \  ^  '^  of  adjoininK 

the  foundations  of  such  building  as  may  be  necessary,  house. 
Two  months'  notice  must  be  given  to  the  adjoining 
owner,  accompanied  with  plans  and  sections  showing 
the  proposed  building  and  the  depth  to  which  it  is 
proposed  to  excavate.  The  building  owner  is  liable 
to  compensate  the  adjoining  owner  and  occupier  for 
any  inconvenience,  loss,  or  damage  which  ma}-  result 
from  the  works.  This  Act  only  applies  to  London. 
In  the  provinces  a  similar  provision  is  sometimes 
made  in  the  bye-laws  of  the  different  Local  .\uthori- 
ties. 

If  a  house  possessing  an  easement  of  support  is  House 

pulled 

pulled  down  for  the  purposes  of  repair,  the  easement  'i^^^" 
will    not    be    lost    if    the    house   is   rebuilt  within  a 
reasonable  time. 

In  the  case  of  support  from  underground  water,  no  ease- 
which  sometimes  occurs  owing  to  the  porous  nature  f^ppor'  ^ 

"^  ^  from  under- 

of  the  land,  or  from  other  circumstances,  such  as  fv°ter'^ 
water  naturally  or  accidentally  oozing  under  the  soil, 
in  such  a  way  that  the  upward  pressure  affords 
material  support  to  the  surface  land,  there  is  no 
natural  right  to  such  support  ;  and  if  an  adjoining 
owner,  by  reason  of  building  operations  or  otherwise, 
drains  such  water  away,  there  is  nothing  at  Common 
Law  to  prevent  him  doing  so.  It  might  happen 
that  such  a  right  of  support  by  underground  water 
could  be  acquired,  if  the  act  of  draining  would  be  in 
derogation   of    an  express   or   implied    grant.      And 
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where  a  house  was  supported  by  a  bed  of  wet  sand, 
or  running  silt,  and  not  merely  by  a  stratum  of 
underground  water,  and,  owing  to  an  adjoining 
owner's  excavation,  a  large  quantity  of  the  silt  was 
removed,  and  a  subsidence  occurred,  which  injured 
the  house,  the  Court  of  Appeal  held  that  the  adjoin- 
ing owner  had  committed  an  actionable  nuisance  at 
Common  Law,  entitling  the  owner  of  the  house  to 
damages.^ 

RIGHT    OF    SUPPORT    TO    FLATS. 

With  regard  to  the  question  of  support  in  the  case 
of  buildings  divided  into  flats— that  is,  the  right  to 
have  an  upper  flat  upheld  by  a  lower  one — Chief 
Baron  Pollock  said  :  "  It  seems  a  matter  of  plain 
common  sense  that  ....  no  man  who 
becomes  possessed  of  one  of  the  houses  (all  built 
together  and  obviously  requiring  mutual  support) 
.  .  .  .  can  be  in  a  situation  to  say  to  his  neigh- 
bours, '  You  are  not  entitled  to  the  protection  of  my 
house.  I  will  pull  down  my  house  and  let  the  house 
on  each  side  collapse,  and  fall  into  the  ruins  of  my 
own.'  It  seems  to  me  impossible  not  to  come  to 
the  conclusion  that  the  law  must  be  in  accordance 
with  what  is  so  plain  and  sensible.'"^  This  would 
seem  to  apply  with  equal,  if  not  greater,  force  to 
houses  which  are  divided  horizontally  {i.e.,  into  flats). 
In  Dalton  v.  Angus,  Lord  Chancellor  Selborne  laid  it 
down  that  if  a  building  "is  divided  into  floors  or 
flats,  separately  owned,  the  owner  of  each  upper 
storev  or  flat  is  entitled  to  vertical  support  from  the 
lower  part  of    the  building,   and  to    the   benefit  of 

•  Jordesou  v.  Sutton  Gas  Co..   (1899)  2  Ch.  217. 
■^  Richards  v.  Rose,  9  Ex.   218. 
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such  lateral  support  as  may  be  of  right  enjoyed  by 
the  building  itself.  Using  the  language  of  the  Law 
of  Easements,  I  say  that  in  the  case  alike  of  vertical 
and  of  lateral  support,  both  to  land  and  buildings, 
the  dominant  tenement  imposes  upon  the  servient 
a  positive  and  constant  burden,  the  sustenance  of 
which  by  the  servient  tenement  is  necessary  for  the 
safety  and  stability  of  the  dominant." 

In  accordance  with   a   rule  of  the  general  Law  of 
Easements,   the  rijjht   to   the   support   of  the  lower  No  implied 

°  r  '^  covenant  to 

storey,  or  of  an  adjoining  house,  does  not  impose  '^^^jy.'°'^'''' 
upon  the  owner  of  such  lower  store}'  or  house,  the 
duty  of  actively  maintaining  the  support.  In  other 
words,  the  implied  grant  of  support,  or  the  acquired 
easement  of  support,  does  not  include  an  implied 
covenant  on  the  part  of  the  servient  owner  to  repair, 
but  the  dominant  owner  may  enter  the  servient 
tenement  to  do  the  necessary  repairs. 

In  the  case  of  flats,  the  amount  of  support  is  at  fj'ppg^i.f^ 
least  that  which  is  necessary  to  the  upper  owner  '^'*'*- 
to  maintain  his  premises  in  the  position  in  which 
they  were  at  the  time  when  the  grant  was  implied. 
On  the  other  hand,  it  is  clear  that  he  may  not 
impose  upon  the  lower  premises  a  greater  weight 
than  they  are  able  to  bear,  but  will  be  liable  in 
damages  for  any  injury  which  may  be  caused  to  them, 
or  to  their  contents,  by  reason  of  his  overloading. 

RIGHT  OF  SUPPORT  TO  SURFACE  LAND 
OVER  MINES. 

It  frequently  happens    that  the  owner  of  mining  support 
land  may  have  sold   the   subsoil    and    mmerals,  for  iacent  land. 
the  purpose  of  mining,   or    he    may   have    sold    the 
surface  and  reserved  the  mining  rights. 
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The  question  then  naturally  arises,  Is  the  owner 
of  the  subsoil  to  be  so  restrained  in  the  scope  of 
his  mining  operations  as  to  be  compelled  to  leave 
sufficient  support  to  prevent  the  subsidence  of  the 
surface  land  ?  No  right  can  be  acquired  by  prescrip- 
tion to  work  mines  in  such  a  v\ay  as  to  leave  no 
support  to  the  surface  land,  since  the  mine-owner 
does  no  act  on  the  surface  land  which  the  owner 
of  the  surface  land  could  prevent ;  neither  has  the 
latter  anj-  means  of  preventing  the  mine-owner  from 
excavating  in  any  way  he  pleases.^ 

As  before  stated,  if  the    owner   sells    the    surface 

land  and   retains  the  subjacent   land,  the   purchaser 

has  a  natural  right  of  support  to  the  surface  land,  or, 

in  the  alternative,  a  right  of  support  by  implied  grant. 

When         If  an  owner  of  land  sells  the  subsoil,  and  retains  the 

implied 

re<;ervation   gurfacc  land  or  Upper   seams   of  minerals,  it   is   pre- 

01  support.  r  r  '  r 

sumed  that  he  intends  to  reserve  his  Common  Law 
right  of  support,  as  otherwise  he  would  not  have 
retained  the  surface  land.  Much  will,  however, 
depend  on  the  wording  of  the  grant,  and  the  onus 
of  showing  that  this  was  not  the  intention  of  the 
parties  will  be  on  the  purchaser  of  the  subsoil.  But 
if  he  can  show  that  it  is  impossible  to  get  the 
minerals  at  all,  without  letting  down  the  upper  seam, 
and  if  the  terms  of  the  grant  make  it  clear  that  it 
was  the  intention  of  the  parties  that  the  subjacent 
seams  should  be  worked,  it  is  a  necessary  implication 
that  there  should  be  a  subsidence  of  the  upper 
seams.^       In    such     a    case,    in    order    to    protect 


1  Blackctt  V.  Bradley,  31  L.J.  Q.B.  65. 

■^  Butterlcy    Co.    v.     Nciv    Hiicknall     Colliery    Co.,     (1909) 
1   Ch.  37. 
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himself,  the  owner  of  land  should  expressly  reserve 
such  support  as  he  requires,  in  the  grant  of  the 
subsoil. 

Under  the  Public  Health  Act,  1875  (Support  support  of 

ot'wcrs  Act. 

of  Sewers)  Amendment  Act,  1883,  minerals  must 
not  be  worked  under  or  within  forty  j-ards  of  sewers, 
water  pipes,  buildings,  etc.,  belonging  to  a  Local 
Authority,  without  giving  them  notice  :  the  Local 
Authority  may  then  give  notice  to  the  mine-owner  to 
treat  for  compensation,  specifying  the  nature  and 
extent  of  the  support  they  require  to  be  left ;  the 
amount  of  compensation  to  be  determined,  in  case 
of  dispute,  by  arbitration.  If  the  Local  Authority 
refuse  to  take  the  minerals,  the  owner  is  at  liberty 
to  work  the  mine,  but  he  must  not  do  so  in  any 
unusual  manner,  so  as  to  cause  damage.  This  Act 
only  applies  to  mining  districts. 

Where  land  is  taken  compulsorily  for  making  a  rail-  Railway 

1-k      •!  r*i  Clauses 

way,  under  the  provisions  of  the  Railway  Clauses  consoUda- 
Consolidation  Act,  1845,  landowners  need  not,  un- 
less they  like,  part  with  their  ownership  of  the  subsoil 
and  minerals.  The  Act  provides  that  railway  com- 
panies shall  not  be  entitled  to  any  mines  under  land 
purchased  by  them,  and  that  subsequent  mines  shall 
be  deemed  to  be  excepted  out  of  conveyances  of  land, 
unless  they  are  expressly  conveyed.  They  may, 
however,  remove  such  minerals  as  are  met  with  in 
the  course  of  construction  of  the  railway.  The 
former  owner,  or  rather,  the  owner  of  the  mines, 
must  not  work  within  the  prescribed  distance,  or, 
where  no  distance  shall  be  prescribed,  within  forty 
yards  of  the  railway,  without  giving  the  railway 
company  notice  of  his  intention  to  do  so ;  and  if 
they  consider  that  damage  will  thereby  ensue  to  the 
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surface  works,  they  have  the  option  of  purchasing 
such  mining  rights,  and  thereby  avoiding  the  risk 
of  damage.  If  they  do  not  exercise  this  option, 
the  mine-owner  may  work  the  mine  in  the  usual 
manner  of  working  such  mines  in  the  district,  but 
he  will  be  liable  for  any  damage  which  occurs  to 
the  railway  owing  to  his  working  the  mine  in  an 
unusual  or  improper  manner. 


SUMMARY    OF    CHAPTER    VIII. 

I.— An  owner  of  land  has  a  natural  right  to  the  support 
given  to  his  land  by  that  of  an  adjoining  owner. 

2.— He  has  also  a  right  to  excavate  his  land  to  any 
extent,  provided  he  does  not  thereby  cause  an 
adjoining  owner's  land  to  subside. 

3.— There  is  no  right  of  action  until  damage  has  been 
sustained ;  and  an  action  must  be  brought  within 
a  period  of  six  years  of  the  suffering  of  the 
damage. 

^. — There  can  be  no  natural  right  of  support  to  a  build- 
ing by  land.  Such  a  right  can  be  acquired  as  an 
easement  at  Common  Law,  and,  if  the  support  is 
from  an  adjoining  building,  under  the  Prescription 
Act  also. 

5.— If  a  man  excavates  his  land,  so  as  to  cause  buildings 
on  adjoining  land  to  fall,  he  is  not  liable  to  the 
adjoining  owner  unless — 

(rt)  The  excavation  is  such  as  would  have 
caused  the  land  to  fall  if  there  had  been 
no   buildings   on  it ;    or 

(b)  The  adjoining  owner  had  acquired  an  ease- 
ment of  support  to  his  buildings. 

6.— There  is  an  implied  grant  of  support  to  buildings 
erected  by  a  purchaser  of  land,  from  any  land  or 


c 
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buildings  retained  by  a  vendor,  when  the  vendor 
has  sold  land  to  the  purchaser  for  "  building 
purposes." 

7. — There  is  an  implied  reservation  of  support  to  a 
vendor's  building   when  he  sells  adjoining  land. 

8. — If  a  man  builds  a  row  of  (two  or  more)  houses  which 
afford  mutual  support  to  one  another,  a  purchaser 
of  any  one  house  has,  by  implied  grant,  a  right 
of  support  from  the  other  adjoining  houses. 

g.^There  is  no  natural  right  of  support  from  under- 
ground water ;  neither  can  an  easement  be  ac- 
quired to  prevent  one  owner  from  draining 
away  the  water  from  under  an  adjoining  owner's 
soil. 

10. — An  owner  of  a  part  of  a  building,  such  as  a  tiat, 
has  a  right  to  the  support  afforded  by  the  walls 
of  the  building  below. 

II. — If  an  owner  sells  the  surface  land  only,  and  retains 
the  mining  rights,  the  purchaser  of  the  surface 
land  still  has  a  natural  right  to  the  support  of 
such  surface  land.  If  an  owner  of  land  sells 
the  mining  rights,  but  retains  the  surface  land,  it 
is  presumed  that  he  intends  to  reserve  his  right 
of  support,  unless  the  owner  of  the  minerals  can 
prove  to  the   contrary. 

12. — Ordinary  rights  of  ownership  in  respect  of  support 
are  modified  to  some  extent  by  Acts  of  Parliament, 
such  as  the  Support  of  Sewers  Act,  the  London 
Building  Act,  and  the  Railway  Clauses  Con- 
solidation Act. 


CHAPTER     IX. 


Water. 

The  principles  of  the  law  governing  the  ordinary 
rights  of  an  owner  of  land,  in  respect  of  water,  are 
more  difficult  to  apply  than  in  the  case  of  other 
rights  of  ownership  of  land. 


Lake  or 
pond. 


Well  or 
spring. 


Natural 
rights  in 
water 
limited. 


NATURAL    RIGHTS. 

In  the  case  of  a  lake  or  pond  owned  by,  and 
entirely  surrounded  by  land  belonging  to,  one  person, 
such  person  may  use  the  water  as  he  likes.  He  may, 
in  fact,  remove  the  whole  of  the  water  and  fill  up 
the  empty  space,  thus  causing  it  to  cease  to  exist  as 
a  pond.  In  like  manner  he  may,  if  possible,  deal  with 
a  well  or  spring.  The  owner  of  the  land  has,  in  the 
above  cases,  also  a  right  to  prevent  any  other 
person  from  entering  his  land  for  the  purpose  of 
enjoying  the  use  of  the  water. 

Any  adjoining  owner  may,  nevertheless,  acquire  by 
grant  or  prescription  an  easement  in  the  form  of  a 
right  to  such  use,  or  a  profit  it  prendre  in  the  case  of 
such  right  being  one  to  take  fish  out  of  the  lake  or 
pond. 

The  law  in  the  above  cases  appears  at  first  sight 
easy  to  comprehend;  but  if  we  consider  the  cases  of 
a  stream  permanently  flowing  from  the  pond  or 
spring,  and  of  the  water  at  the  bottom  of  the  well, 
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as  being  part  of  the  water  passing  through  a  stratum 
of  sand  which  underHes  the  hind  of  other  people 
besides  that  of  the  owner  of  the  pond  or  well,  we  see 
that— 

1.  An   adjoining  owner  may  have  a  natural 

right  to  a  reasonable  flow  of  water  in 
the  stream  which  rises  in  the  pond  or 
spring,  and  thus  be  able  to  prevent  the 
owner  of  the  pond  or  spring  from  domg 
away  with  it. 

2.  An  adjoining  owner  has  also  a  natural  right 

to  dig  a  well  in  his  own  land,  and  to 
obtain  water  from  the  same  stratum 
of  sand  as  that  from  which  the  first- 
mentioned  well  obtained  its  supply,  even 
though  by  so  doing  he  ma}-  drain  the 
other  well  dry. 

In  such  ways,  therefore,  even  in  these  simple  cases, 
a  man's  natural  right  to  water  may  be  limited. 

The  most  important  instances  of  rights  to  water 
are  those  in  which  a  man  owns  land  through  which 
a  stream  or  river  passes,  and  those  in  which  his  land 
abuts  on,  or  is  bounded  by,  a  stream,  river,  estuary,  or 
the  sea. 

An  owner  of  land  through  which  a  stream  or  river  stream's 

.      and  rivers. 

passes,  or  whose  land  is  bounded  thereby,  is  said 
to  be  a  "riparian  owner"  (from  the  Latin  ripa,  a 
bank),  and  the  rights,  which  he  exercises  over  the 
water  flowing  through  or  past  his  land  in  a  natural 
stream  or  river,  are  called  "  riparian  rights."  If  the 
stream  or  river  passes  entirely  through  his  land 
the  ordinary  presumption,  failing  evidence  to  the 
contrary,  is,  that  he  owns  the  whole  of  the  bed  as 

9 
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well  as  the  land  on  both  sides.  If  it  forms  the 
boundary  of  his  land,  so  that  the  land  on  one  side 
of  it  belongs  to  him,  and  that  on  the  other  to 
his  neighbour,  in  the  absence  of  evidence  to  the 
contrary,  his  ownership  extends  to  the  centre  line  of 
the  stream,  or,  to  use  the  Latin  expression,  usque  ad 
medium  fihun — to  the  middle  line  (or  thread). 

Where  a  river  is  tidal,  that  is,  subject  to  the  ebb 
and  flow  of  the  tide,  the  bed  of  such  river  belongs  to 
the  Crown,  and  the  river  is  a  public  highway  ;  but 
that  portion  of  it  above  the  influence  of  the  tide, 
belongs  to  the  adjoining  owners,  subject,  how  ever,  to 
the  rights  of  passage  of  the  public  in  boats. 

Navigable         A  river  or  estuarv  is  said  to  be  "  navigable  "  when 

and  tidal  "^ 

rivers.  t^g  pubHc  has  a  right  of  navigation  over  it  :  that  is, 
a  right  to  use  it  as  a  highw-ay  for  boating,  shipping, 
&c.,  so  that  with  regard  to  public  rights  of  passage, 
the  words  "  tidal  "  and  "  navigable,"  as  applied  to 
rivers,  are  practically  synonymous. 

The  public  has,  at  Common  Law,  no  right  of 
navigation  over  rivers  and  streams  which  are  non- 
tidal,  such  as  the  tributaries  of  larger  rivers,  even 
though  they  are  wide  enough  for  navigation,  but 
such  a  right  may  be  acquired  either  by  long  user  or 
by  Act  of  Parliament.  When  such  a  right  has  been 
acquired  by  long  user,  it  is  simply  an  acquired  right 
of  way,  similar  to  an  acquired  right  of  way  over  land, 
and  is  not  the  same  as  the  right  of  navigation  in  the 
sea,  or  in  a  tidal  river,  which  is  given  to  all  by  the 
Common  Law. 

A  riparian  owner  has  the  same  natural  rights  in 
a  public  navigable  and  tidal  river  as  he  has  in  a 
private  non-tidal  river,  and,  in  addition,  he  has,  in 


THE     LAW     OF     EASEMENTS.  131 


common  with  the  public,  the  right  of  navigation 
over  every  part  of  the  river  independent  of  his 
rights  as  owner  of  the  bed  of  the  stream. 

In  a    pubhc    navigable  river,  however,  a  riparian  Riparian 

•     1  11      1  i    •  rights 

owner  s  rights  are    controlled    to  this  extent  :    that  modified  by 

public 

whereas  in  a  non-tidal  private  river  it  would  be  ''^^'^• 
possible  for  all  the  riparian  owners  to  agree 
to  divert,  pollute,  or  diminish  the  stream,  in 
a  tidal  and  navigable  river  the  public  right  of 
navigation  would  intervene  and  prevent  this  being 
done. 

The  various  kinds  of  natural   rights  in  respect  to 
water  must  be  considered  separately. 

1.— Natural  right  to  the  uninterrupted  flow 
of  a  natural  stream. 

Every  landowner  has  a  natural  right  that  a  uninter- 
natural  stream,  which  runs  through  his  land  j^ '""p'^'*  ^°''- 
a  defined  course,  shall  continue  to  flow  without 
diminution  or  alteration.  To  distinguish  between  a 
natural  and  an  artificial  stream  is  not  always  an 
easy  matter.  Many  natural  streams  have,  for  manu- 
facturing or  other  purposes,  been  so  diverted  or 
altered  as  almost  to  have  lost  their  original  character; 
while  other  streams,  originally  artificial,  have,  from 
age  or  other  circumstances,  become  in  appearance, 
and  every  other  characteristic,  so  closely  assimilated 
to  natural  streams  as  to  be  practically  indistinguish- 
able from  them.  The  question  whether  a  stream  is 
a  natural  or  artificial  one  is  therefore,  in  practice, 
always  a  question  of  fact.  For  general  purposes, 
however,  a  natural  stream  may  be  defined  as  a 
stream  which  rises  from  a  natural  source  and  flows 
in  a  natural  channel  ;  and  an  artifical  stream,  as  one 
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which  has  been  made  b}-  man,  or  at  any  rate  flows 
in  a  channel  made  by  human  agency,  as,  for  instance, 
a  canal  or  a  diversion  of  a  natural  river. 

Although  there  is  no  natural  right  to  the  uninter- 
rupted flow  of  an  artificial  stream,  nevertheless,  in 
a  case^  where  water  from  a  natural  river  had  been 
admitted  into  an  artificial  channel,  about  a  mile  and 
a-half  long,  which  rejoined  the  river  at  its  lower  end, 
the  origin  of  the  artificial  channel  being  unknown, 
the  Courts  held  that  the  proper  inference  from  the 
user  of  the  water,  and  from  other  circumstances, 
would  be,  that  the  channel  was  originally  constructed 
upon  the  condition  that  all  the  riparian  proprietors 
should  have  the  same  rights,  including  a  right  to  use 
the  water  for  manufacturing  purposes,  as  they  would 
have  had  if  the  stream  had  been  a  natural  one.  And 
from  a  judgment  in  a  more  recent  case,  it  appears 
that  where  \\  ater  flows  through  an  artificial  channel 
past  the  lands  of  several  proprietors,  to  serve  the 
purposes  of  a  proprietor  lower  down,  in  the  absence 
of  all  evidence  as  to  the  conditions  upon  which  the 
channel  was  originally  made,  it  would  be  right  to 
presume  the  grant  of  an  easement  or  right  to  the 
running  of  water  ;  and,  prima  facie,  every  proprietor 
of  land  on  the  banks  of  such  a  channel  would  be 
entitled  to  half  of  the  bed  of  the  channel  adjoining 
his  land.^ 
Extent  of  With  regard  to  the  extent  of  the  right  to  the 
uninter-       flow  of  watcr  in  a  natural  stream,  the  general  well- 

rupted  flow. 

established  rule  is  that  every  landowner  has  a  natural 
right  to  the  uninterrupted  flow,  without  diminution, 
alteration,  or  deterioration  in  quality,  of  the  water 


1  Baily  &  Co.  v.  Clark,  Son  &  Morland,  (1902)   1  Ch.  649. 
•^  Whitmores  v.  Stanford,  (1909)  1  Ch.  427. 


THE    LAW    OF    EASEMENTS.  138 

of  natural  streams  passing  through  his  land  in 
defined  channels ;  and  also  that  the  flow  shall 
continue  unobstructed  through  his  neighbour's  land 
lower  down  the  stream,  since  an  obstruction  would 
cause  the  stream  to  flood.  This  natural  right,  like 
others,  may  be  suspended  or  modified  by  the  creation 
of  easements  at  variance  with  it :  for  instance,  a 
riparian  owner  above,  might  have  acquired  an 
easement  to  divert  or  use  more  than  a  reasonable 
quantity  of  the  water ;  or  an  owner  below,  might 
have  acquired  an  easement  to  dam  up  the  stream, 
and  so  retard  its  flow. 

"  The  right  to  the  use  of  water,"  said  Sir  John 
Leach  in  Wright  v.  Howard,^ '^  rests  upon  clear  and 
settled  principles ;  prima  facie,  the  proprietor  of  each 
bank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  b}-  the  stream,  but  there  is  no  property  in  the 
water.  Every  proprietor  has  an  equal  right  to  use 
the  water  that  flows  in  a  stream,  and  consequently 
no  proprietor  can  have  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the 
consent  of  the  other  proprietors  who  may  be  affected 
by  his  operations,  no  proprietor  can  either  diminish 
the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  or  throw  the  water  back 
upon  the  proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water  back  above, 
or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim, 
either  prove  an  actual  grant  or  license  from  the 
proprietors  affected  by  his  operation,  or  must  prove 
an  uninterrupted  enjoyment  of  tv^'enty  years." 


1  Sim.  and  Stuart  190. 


134 


THE     LAW     OF     EASEMENTS. 


Right  to 
appro- 
priate a 
reasonable- 
quantity. 


2.    Natural  right  to  the  use  of  water. 

Every  riparian  owner  has  a  natural  right  to  the 
reasonable  use  of  the  water  running  in  a  defined  and 
natural  stream  through  his  land,  for  agricultural  or 
manufacturing  purposes,  or  for  other  purposes  con- 
nected with  the  use  of  his  tenement.  But  he  has  no 
right  to  obstruct  the  flow,  nor  to  pollute  the  water, 
nor  to  use  more  than  a  reasonable  quantit}-. 

The  question  will  naturally  occur — \\'hat  is  a 
reasonable  amount  ?  For  instance,  where  a  large 
estate  has  a  small  frontage  to  a  river,  would  the 
owner  be  entitled  to  take  as  much  of  the  water  as 
was  necessary  for  the  proper  irrigation  of  his  land  ? 
The  quantity  might  be  reasonable  from  the  point  of 
view  of  the  necessities  of  his  land,  but  the  meaning 
of  the  word  "  reasonable  "  in  respect  to  the  quantity 
of  water  does  not  extend  so  far,  and  is  limited  to 
this  :  Is  the  amount  of  water  taken  such  that  the 
natural  rights  of  the  other  riparian  owmers  are  not 
materially  affected  ?  or,  in  other  words.  Is  the 
benefit  or  advantage,  which  an  adjoining  owner 
lower  down  the  stream  derives  from  being  a 
riparian  owner,  decreased?  If  such  benefit  or 
advantage  is  so  decreased,  then  the  taking  of  the 
water  is  in  excess  of  the  natural  right  thereto, 
and  a  trespass  or  infringement  of  such  right  is 
committed. 

The  law  on  the  subject  of  a  riparian  owner's 
natural  right  to  take  and  use  the  water  from  a 
stream  has  been  very  clearly  laid  down  as  follows: — 
"  By  the  general  law  applicable  to  running  streams, 
every  riparian  owner  has  a  right  to  what  may  be 
called  the  ordinary  use  of  the  water  flowing  past  his 
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land;  for  instance,  to  the  reasonable  use  of  water  for 
his  domestic  purposes  and  for  his  cattle,  and  this 
without  re^i^ard  to  the  effect  which  such  may  have,  in 
case  of  a  deficiency,  upon  proprietors  lower  down 
the  stream.  But,  further,  he  has  a  right  to  the  use  of 
it  for  any  purpose,  or  what  may  be  considered  the 
extraordinary  use  of  it,  provided  he  does  not  thereby 
interfere  with  the  rights  of  other  proprietors  either 
above  or  below  him.  Subject  to  this  condition  he 
may  dam  up  the  stream  for  the  purpose  of  a  mill,  or 
divert  the  water  for  the  purpose  of  irrigation.  But 
he  has  no  right  to  interrupt  the  regular  flow  of  the 
stream  if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts  upon 
them  a  sensible  injury."  ^ 

A  riparian  owner  can  only,  as  as[ainst  himself,  make  ^'o  «rant 

^  -J  '  ^  -I  can  be  made 

a  grant  to  a  person  who  is  not  a  riparian   owner  of  a  fn^|res"t^of  ^ 
right  to  use  the  water  of  a  stream  ;  and  any  user  by  '^"^f*  p^^^- 
such  non-riparian    owner  is   wrongful   if  it  sensibly 
affects  the  flow  of  water  through,  or  past  the  lands  of 
other  riparian  owners. 

Underground  Water. 
There  are  many  cases  of  natural  streams  run-  Natural 

■'  defined 

ning  underground,  which  are  not  of  the  nature  of  ""^^^j 
percolating  water,  but  are  actual  streams  running  in  *"^^^"'^- 
naturally  formed  channels,  as,  for  instance,  a  stream 
running  through  an  underground  cave. 

The  natural  rights  to  the  flow  and  to  the  use  of 
water  in  natural  streams  running  in  defined  courses 
on  the  surface,  apply  also  to  natural  streams 
running    in     known     and     defined     courses 


1  Miner  v.  Gilmour,  12  Moo.  P.C.C.  156. 
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underground,    but   not    to    natural    streams   per- 

percoiatinfi  colatlug   Underground   in  unknown,  undefined 

courses,  such    as   water  to   a    well.      A    man    has 

a  right  to  sink  a  well  in   his  own  land,  and  obtain 

as  much  water  as  he  pleases  ;  or  he  may  dig  deep 

foundations  for  a  building  and  pump  out  the  water 

met  with,   even  if   he  thereby  seriously  diminishes 

the  supply    of  water  to  the  springs  and  wells  of  his 

neighbours,    or   even    drains   them    dry.     The   only 

remedy    for    the     adjoining    landowner   consists    in 

sinking     deeper     wells,     and     using     pumps     and 

mechanical    appliances   on  his  own  land  to  enable 

him  to  get  back  the  water.     There   is   no  natural 

right     to     such    water    percolating    in    an 

undefined  and  unknown  course;   neither   can 

any    right    to     it     be     acquired     by     prescription. 

Every    landowner    is    entitled    to     get    water    out 

of  the  soil,  and   use  any  quantity  of  it,  regardless 

No  natural   of   his  neighbours'    interests.     He    must    not,  how- 
right  to  pol-  " 

latin^'wattr  ^vcr,  pollutc  pcrcolatiug  water.  For  instance,  where 
a  man  turned  sewage  into  his  well,  and  thereby 
polluted  the  water  percolating  to  his  neighbour's 
well,  he  was  held  liable  in  an  action  brought  against 
him  by  his  neighbour,  although  until  the  latter 
appropriated  it  he  had  no  property  in  the  water 
percolating  under  his  land.^ 

nor  to  There  is  one  exception  to  the  rule  that  a  land- 

appropnate  "^ 

acHnt"?     owner  may  draw  off  any   percolating  subterranean 

iTfined'     water,  and   that  is,  when  the  effect  of  so  doing  is 

stream.       ^^  draw  off  watcr  flowing  in  a  defined  surface  stream 

through  adjoining  land.    Lord  Chancellor  Hatherley 

stated  the  law  on  this  point,  as  follows : — "  I  do  not 


1  Ballard  v.   Tomlinson,  29  Ch.D.  115. 
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think  any  case  has  decided  more  than  this :  that  vou 
have  a  right  to  all  the  water  which  you  can  draw 
from  the  different  sources  which  may  percolate 
underground,  but  that  has  no  bearing  at  all  on 
what  you  may  do  with  regard  to  water  which  is 
in  a  defined  channel  and  which  5'ou  are  not  to 
touch.  If  you  cannot  get  at  the  underground 
water  without  touching  the  water  in  a  defined  sur- 
face channel,  I  think  you  cannot  get  it  at  all.  You 
are  not  by  your  operations,  or  by  any  act  of  yours, 
to  diminish  the  water  which  runs  in  this  defined 
channel,  because  that  is  not  only  for  yourself,  but 
for  your  neighbours  also,  who  have  a  clear 
right  to  use  it  and  have  it  come  to  them 
unimpaired  in  quality  and  undiminished  in 
quantity,"  ^ 

Diversion  of  Streams. 

Where  a  natural  stream  passes  entirely  through  owner  may 
he  land  of  an  owner,  so  that  he  owns  the  land  stream. 
on  both  sides  of  the  stream,  he  may  divert  the 
stream,  provided  that  it  is  returned  to  its  original 
natural  course  before  leaving  his  land,  and  provided 
he  does  not  thereby  interfere  with  a  lower  riparian 
owner's  natural  right  to  the  uninterrupted  flow  of 
the  stream,  and  provided  only  a  reasonable  quantity 
of  the  water  is  taken  from  the  stream. 

3.    Natural  right  to  purity  of  water. 

Every  owner  of  land  has  a  natural  right  that 
all  water  passing  in  a  natural  course  over  his  land, 
whether   in    a    defined    natural    surface    stream,    or 


*  Grand  Junction  Canal  Co.  v.  Shugar,  L.R.  6  Ch.  483. 
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trickling  over,  or  percolating  through  his  land  in 
an  undefined  course,  shall  continue  to  flow  in  its 
naturally  pure  condition. 

In  the  leading  case  on  the  question  of  the 
natural  right  to  purity  of  water,^  the  action  was 
brought  against  a  firm  of  worsted-spinners  and 
wool-combers  at  Bradford,  for  having,  in  the  course 
of  their  business,  poured  soap-suds,  wool-combers' 
suds,  and  other  refuse  matter  into  a  natural  stream, 
the  water  of  which  flowed  from  their  premises  to 
the  plaintiff's  mills.  It  was  proved  that  many 
other  manufacturers  had  drained  filthy  matter  into 
the  stream,  and  that  the  Bradford  sewers  also 
discharged  themselves  into  the  same  place,  so  that 
the  damage  actually  caused  by  the  defendants  was 
imperceptible  ;  but  it  was  held  that  the  plaintiffs 
had  suffered  damage  in  point  of  law,  because 
they  had  a  right  to  have  the  stream  flowing 
through  their  land  in  its  natural  state  as  an 
incident  to  the  property  in  the  land  through 
which  the  watercourse  flowed,  and  that  the 
right  continued  notwithstanding  the  pollution  from 
other  sources. 

4.    Natural  right  to  dispose  of  surface  water. 

Every  owner  whose  land  is  flooded,  or  through 
which  water  has  soaked  and  collected,  has  a 
natural  right  to  get  rid  of  such  water  by  letting 
it  take  its  own  course,  or  by  draining  it  off  in 
trenches,  &c.,  and  a  neighbouring  proprietor  can- 
not complain  that  he  is  thereby  deprived  of  such 
water,  which    otherwise  would    have    come    to    his 


'    Wood  V.    Wcnicl,  3  Ex.  74S. 
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land,  or  that  his  land  is  thereb}-  flooded.  This 
right  may,  of  course,  be  modified  b\-  some  grant 
or  agreement  at  variance  with  it. 

He  may  also  use  or  divert  any  water  flowing 
over  or  soaking  through  his  land  in  an  undefined 
course,  which,  if  allowed  to  continue  to  flow,  would 
collect  and  go  to  form  a  natural  stream. 

EASEMENTS    IN    WATER. 

The  Law  of  Easements  in  respect  of  water  is 
generally  the  same,  whether  the  streams  be  natural 
or  artificial.^  Easements  can  also  be  acquired  in 
ponds,  tanks,  wells,  and  other  collections  of  water 
which  have  no  flow,  or  no  appreciable  flow. 

The  following  easements  may  be  acquired  in 
water : — ■ 

1.  A  right  to  obstruct  or  divert  a  natural 

stream,  to   the    detriment    of  riparian 
owners  above  or  below  the  obstruction. 

2.  A   right    to    take   and   use   more    than 

a  reasonable  quantity  of  water  from  a 
stream. 

3.  A  right  to  pollute  water  in  a  natural  or 

artificial  stream. 

4.  A  right  to  the  accustomed  flow  of  water 

in  a  permanent  artificial  stream. 

5.  A  right  to  take  water  from  a  permanent 

artificial  stream. 

6.  A  right  to  the  accustomed  flow  of  water 

in  a  temporary  artificial  stream  (such 
as    water   pumped    from    a    mine)    as 


1  Magor  V.  Chadwick,  11  A.  &  E.  571. 
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against  other  riparian  owners,  so  long 
as  the  stream  continues  to  flow,  but 
not  as  against  the  originator  of  the 
stream. 

Acquisition       Easements  in  water  may  be  acquired  by  express 

of  ease-  •'  ^  -^  ^ 

wf"er'"  or  implied  grant.  They  can  only  be  acquired  by 
prescription  when  the  stream  runs  in  a  defined 
course,  and,  if  an  artificial  one,  is  of  a  permanent 
character. 

The  extent  of  an  easement  in  water  by  grant 
will,  of  course,  depend  on  the  wording  of  the 
grant. 

Twenty  years'  enjoyment  will  give  a  prima  facie 
right  to  an  easement  in  water,  and  fort)-  years' 
enjoyment  an  absolute  right  under  the  Prescrip- 
tion Act,  or  the  easement  can  be  claimed  by 
prescription  at  Common  Law. 

1.    Easement  to  obstruct  or  divert  a  natural 
stream. 

Every  owner  of  land  has  a  right  to  erect 
structures  to  prevent  a  stream  from  flooding  his 
land,  provided  he  does  not  thereby  interfere  with 
fbfuruc't  ^^^  natural  rights  of  other  owners.  He  may, 
however,  after  twenty  j'ears'  enjoyment,  acquire 
an  easement  to  dam  a  stream  for  other  purposes  ; 
as,  for  example,  to  provide  a  head  of  water  for 
working  a  mill  ;  even  if  he  thereby  interferes  with 
the  natural  right  to  the  use  of  the  water  by  other 
riparian  owners.  Or  a  right  may  be  acquired  to 
throw  back  upon  the  land  of  proprietors  higher  up 
the  stream  the  water  which  would  otherwise,  by 
gravity,  pass  from  it;  or  to  discharge  the  water 
upon  the  land  lying  lower  down  the  stream,  either 
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deteriorated  in  qualitj',  or  with  a  degree  of  force 
greater  or  less  than  the  natural  current ;  or  he  may, 
after  twenty  years,  acquire  a  right  to  divert  a  stream  or  divert 

_        "^     _  '■  "  stream. 

for  irrigating  his  own  land,  even  if  the  natural  flow 
of  the  stream  is  thereby  considerably  diminished. 

2.  Easement  to  take  and  use  more  than  a 

reasonable  quantity  of  water. 

This  right  may  be  acquired  by  prescription,  but 
is  seldom  acquired  by  grant,  since  so  man}-  different 
riparian  owners  would  be  affected.  For  instance, 
suppose  there  were  twelve  riparian  owners  who 
would  be  affected  by  the  excessive  quantity  of 
water  being  taken,  and  the  owner  desiring  the 
privilege  obtained  grants  from  eleven  of  them,  his 
right  would  still  be  imperfect,  as  he  would  commit 
a  trespass  if  he  interfered  with  the  natural  right 
of  the  twelfth  owner. 

The  extent  of  such  a  right  to  use  more  than 
a  reasonable  quantity  of  water  would  be  measured 
by  either  the  terms  of  the  grant,  or,  if  acquired 
by  prescription,  by  the  extent  of  the  excessive  user 
at  the  beginning  of  the  prescriptive  period. 

It  is  also  possible  for  such  a  right  to  be  acquired 
by  custom  by  the  inhabitants  of  certain  localities. 

3.  Easement  to  pollute  water  in  a  natural 

or  artificial  stream. 

The  natural  right  to  the  purity  of  water  in  a 
natural  stream  may  be  lost  by  the  acquisition  by 
another  person  of  an  easement  to  pollute  the  water 
higher  up  the  stream. 

Such  a  right  may  be  acquired  by  grant,  or  by 
prescription  at  Common  Law,  or  under  the  Pre- 
scription Act;  but,  if  acquired  by  grant,  the  easement 
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will,  of  course,  only  affect  the  rights  of  the  grantor, 
and  not  those  of  other  riparian  owners,  who  would 
still  have  their  remedy  against  the  person  causing 
the  pollution. 

No  easement  to  pollute  a  stream  can  be  acquired 
by  prescription,  except  as  against  other  riparian 
owners  ;  and  if  the  pollution  is  so  great  as  to  cause 
a  nuisance  to  the  public  at  large,  no  easement  can 
be  acquired. 

Extent  of  Easement  to  Pollute  Water. 

The  extent  to  which  the  dominant  owner  may 
pollute  water  in  a  stream  is  difficult  to  determine. 
No  hard  and  fast  line  can  be  drawn,  but  the  extent 
of  the  pollution  must  be  calculated  on  an  approxi- 
mate basis,  either  by  chemical  analysis  or  by  conse- 
quential injurious  results. 

If  the  easement  is  acquired  by  express  grant, 
the  extent  will,  as  in  other  grants,  be  governed  by 
the  terms  of  the  grant ;  if  by  implied  grant,  by  the 
circumstances  under  which  the  implication  arises. 
For  example,  if  an  owner  grants  land  for  the  purpose 
of  erecting  a  soap  factory,  there  would  be  an  implied 
grant,  as  against  the  grantor,  for  the  purchaser  to 
pollute  the  water  of  the  grantor  to  the  extent  usual 
in  carrying  on  the  manufacture  of  soap  in  a  proper 
manner. 
Degree  of  There  has  always  been  considerable  uncertainty 
as  to  the  degree  of  pollution  allowed  when  the 
easement  has  been  acquired  by  prescription.  During 
the  prescriptive  period  the  amount  of  pollution  is 
almost  certain  to  have  varied  considerably.  It  has, 
however,   been  settled  that  the  degree  of  pollution 
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to  which  a  person  who  acquires  the  easement  by 
prescription  is  entitled,  is  that  which  existed  at 
the  commencement  of  the  prescriptive  period. 

Manufacturers  who  cause  or  permit  the  flow  of 
polluting  liquids  through  a  sewer  into  a  stream, 
without  taking  means  to  render  the  liquid  innocu- 
ous, are  guilty  of  an  offence  under  Section  4  of 
the  Rivers  Pollution  Act,  1876,  and  are  not  pro- 
tected by  any  prescriptive  right  arising  from  long 
user  of  the  sewer  for  this  purpose  before  the  Act 
of  1876,  which  creates  the  offence.^ 

It  may  here  be  remarked  that  if  an  easement 
to  pollute  water  exists  (and  it  is  the  same  in  the 
case  of  easements  to  pollute  air),  the  fact  gives 
no  right  to  anybody  to  add  to  the  pollution,  or  in 
any  way  to  participate  in  the  benefit  of  such  ease- 
ment. 

4.    Easement   to    the  accustomed  flow  of  a 
permanent  artificial  stream. 

The  term  permanent  artificial  stream  may 
be  applied  either  to  water  running  on  the  surface 
in  an  artificial  cutting,  such  as  a  ditch  or  canal, 
or  to  water  running  underground  in  a  culvert  or 
pipe. 

In  the  case  of  permanent  artificial  streams  of 
known  origin,  constructed  on  a  neighbour's  land, 
any  right  to  the  flow  of  water  must  depend  on  some 
grant  or  arrangement,  either  proved  or  presumed, 
from  or  with  the  owners  of  the  lands  from  which 
the  water  is  artificially  brought,  or  on  some  other 
legal  origin,  since  there  is   no    natural   right    to 


'  Btitterworth  v.  West  Riding  of  Yorkshire  Rivers  Board, 
(1909)  A.C.  45. 
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the  accustomed  flow  of  a  permanent  arti- 
ficial stream.  But,  as  previousl}-  stated,  if  the  origin 
of  the  stream  is  unknown,  the  riparian  proprietors 
have  the  same  rights  as  they  would  have  if  the 
stream  had  been  a  natural  one.  The  same  is  the 
case  if  the  artificial  stream  is  a  diversion  of  a  natural 
stream,  or  where  several  small  natural  streams  are 
collected  into  one  artificial  cut  or  channel. 

An  easement  to  the  uninterrupted  flow  of  a  perma- 
nent artificial  stream  can  be  acquired,  after  twenty 
years'  enjoyment,  against  both  the  originator  of  the 
stream  and  also  against  any  person  through  whose 
land  the  water  flows. 

In  considering  the  question  of  a  presumed  grant, 
it  is  necessary  to  review  the  whole  of  the  sur- 
rounding circumstances,  e.g.,  the  purposes  for 
which  the  artificial  watercourse  was  originally 
made,  the  burden  of  its  maintenance,  and  similar 
considerations ;  and  with  regard  to  the  question  of 
prescription,  it  is  material  to  ascertain  whether  the 
stream  was  constructed  for  a  temporary  purpose, 
as  if  this  is  so,  no  easement  can  be  acquired 
against  the  originator  of  it. 

5.    Easement   to    take    water   from    a    per- 
manent artificial  stream. 

This  right  can  be  acquired  after  twenty  years' 
user,  or  by  grant. 

There  is,  of  course,  no  natural  right  to  take  the 
water;  and  if  the  riparian  owner  has  no  easement  to 
have  the  flow  of  water  continued,  he  cannot  claim  as 
an  easement  the  right  to  take  any  of  the  water,  if 
and  when  it  is  flowing  in  the  stream.^ 

^  Whitmores  v.  Stanford,  (1909)  1  Ch.  427. 
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At  the  same  time,  owners  have  a  proprietar}'  right 
to  take  the  water  which  comes  on  their  land  from 
an  artificial  source,  such  as   water   pumped  from  aWaterfrom 

'^  '^  a  colliery. 

colliery,  while  it  remains  on  their  land  ;  and  riparian 
owners  lower  down  the  stream,  until  they  have 
acquired  an  easement,  cannot  prevent  thein  doing 
so,  even  though  the  whole  of  the  water  be  consumed. 
In  a  case  on  the  point ^  it  was  said:  "  The  proprietor 
of  the  land  through  which  the  Bowling  Sough  flows 
has  no  right  to  insist  on  the  colliery  owners  causing 
all  the  water  from  their  works  to  flow  through  their 
land.  These  owners  merely  get  rid  of  a  nuisance  to 
their  works  by  discharging  the  water  into  the  Sough, 
and  cannot  be  considered  as  giving  it  to  one  more 
than  another  of  the  proprietors  of  the  land  through 
which  that  Sough  is  constructed.  Each  may  take  and 
use  what  passes  through  his  land,  and  the  proprietor 
of  the  land  has  no  right  to  any  part  of  that  water 
until  it  has  reached  his  own  land.  He  has  no  right  to 
compel  the  owners  above  to  permit  the  water  to  flow 
through  their  land  for  his  benefit,  and  consequently 
he  has  no  right  of  action  if  they  refuse  to  do  so." 

6.  Easement  to  the  accustomed  flow  of  a 
temporary  artificial  stream,  as  against 
other  riparian  owners. 

Needless  to  say,  there  can  be  no  natural 
right  to  the  accustomed  flow  of  a  temporary 
artificial  stream,  and  no  easement  can  be 
acquired  by  prescription  against  the  originator  of 
the  stream,  since  the  temporary  nature  of  the 
stream  precludes  the  presumption  of  a  grant  of  a 
permanent    right,    and    a    precarious    easement    is 

1   Wood  V.  Waud,  18  L.J.Exch.  305. 
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"Tem- 
porary." 


No  ease- 
ment 
against 
originator, 


Pollution 
artificial 
stream. 


unknown  to  law.  A  right  to  the  water  of  such 
a  stream  could,  of  course,  be  acquired  against 
the  originator,  by  express  grant.  An  example  of 
a  temporary  artificial  stream  would  be  one  caused 
by  the  water  pumped  from  a  colliery  :  so  also  a 
watercourse,  constructed  for  the  purpose  of  driving 
a  mill,  would  be  a  temporary  artificial  stream. 

"  Temporary,"  as  a  legal  term,  does  not  mean 
merely  that  a  thing  happens  to  last,  or  is  intended 
to  last,  for  a  few  years  only.  It  means  that  a 
thing  may,  within  the  reasonable  contemplation  of 
the  parties,  be  expected  to  come  to  an  end  some 
day  sooner  or  later,  and  that  it  is  not  of  the  nature 
of  a  grant  in  fee  simple.^ 

However  long  a  temporary  artificial  stream  may 
have  been  used  by  the  person  through  whose  land  it 
flows,  no  prescriptive  right  will  be  acquired  which 
will  compel  the  originator  to  continue  to  employ  the 
artificial  means  necessary  for  the  production  of  the 
stream. 

An  easement  may,  however,  be  acquired  b}-  an 
owner,  through  whose  land  a  temporar}  artificial 
stream  passes,  against  oilier  owners  through  whose 
land  the  stream  flows  after  it  leaves  the  land 
of  the  originator.  The  law  is  clear  that,  between 
persons  other  than  the  originators,  easements  ma}-  be 
acquired  by  grant,  or,  after  twenty  years"  enjoyment, 
by  prescription,  to  the  flow,  use,  and  purit}'  of  the 
water  in  the  temporary  stream,  so  long  as  it  con- 
tmues  to  flow. 
of  The  lower  riparian  owners  would,  of  course,  have 
a  right  to  prevent  either  the  originator  or  any  person 


'  Burrows  v.  Lang,  (1901)  2  Ch.  502. 


THE     LAW     OF     EASEMENTS.  147 


nuisance. 


through  whose  land  an  artificial  stream  flows,  from 
so  using  the  stream  as  to  cause  a  nuisance  by  pol- 
luting it.  It  seems  that  the  mere  appropriation  of 
the  water  in  an  artificial  stream,  for  a  purpose  of 
utility,  is  sufficient  to  confer  a  right  on  the  person 
who  so  appropriates  it,  that  the  water  shall  not  be 
polluted  to  his  detriment  by  anyone  who  has  not 
acquired  an  easement  to  so  pollute  it  ;  since  the 
pollution  of  a  stream  involves  a  nuisance  to  the  land 
through  which  it  flows,  and  a  trespass,  by  sending 
impure  matter  on  to  the  soil  of  the  lower  riparian 
owner.  This  right  would,  in  fact,  be  infringed  long  Pollution 
before  the  pollution  became  a  nuisance,  as,  ^"^.°"""°^ 
for  instance,  where  the  water  of  an  artificial 
stream  has  been  appropriated  and  was  formerly 
pure  enough  to  be  usable  for  ordinary  farming 
purposes,  but  was  afterwards  rendered  unfit  for 
cattle  to  drink.  Such  a  result  might  ensue  by 
a  degree  of  pollution  which  would  still  fall 
short  of  being  a  nuisance  in  the  ordinary  sense 
of  the  word. 

Tow  Paths. 

A  tow  path  does  not,  as  a  matter  of  course, 
exist  by  the  side  of  every  public  river;  but 
where  there  is  one,  it  includes  so  much  of  the 
banks  as  is  necessary  and  proper  for  the  towing 
of  barges.  There  is  not  necessarily  any  public 
right  of  way  except  for  the  purpose  of  towing ; 
neither  has  the  public  any  Common  Law 
right  to  tow  on  the  banks  of  ancient  navigable 
rivers.^ 


'  Ball  V.  Herbert,  3  T.R.  253. 
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The  Seashore. 

Although,  strictly  speaking,  no  casements  can  be 
acquired  over  the  seashore  or  foreshore,  certain 
rights  may  be  enjoyed   by  custom. 

The  seashore  or  foreshore  is  that  space  of  land 

which   is  covered  by  the  sea  at  high  tide,  and  un- 

Beionssto    covcred  at  low  tide.     In  the  absence  of    evidence 

Crown.  ,    . 

to  the  contrary  it  belongs  to  the  Crown,  ana  is  under 
the  management  of  the  Board  of  Trade ;  but  it  may 
belong  to  the  lord  of  the  manor,  when  it  has  been 
granted  to  him  or  his  predecessors  by  the  Crown. 

In  many  seaside  towns  the  Local  Authority  has 
control  over  the  beach  and  foreshore  by  virtue  of 
Act  of  Parliament,  and  can  make  bye-laws  in  respect 
of  them,  subject  to  the  approval  of  the  Local 
Government  Board.  The  Local  Authority  may, 
also,  buy  the  foreshore  from  the  lord  of  the  manor, 
when  it  is  owned  by  him. 
Public  At  high   tide  the  public  have  a  right  of  passage 

over  the  foreshore,  in  boats,  and  also  of  fishing,  in 
the  same  way  as  they  have  over  the  rest  of  the  sea ; 
but  it  has  been  held  that  there  is  no  general  right  of 
landing  or  embarking  at  any  part  of  the  shore  except 
in  cases  of  peril  or  necessity.  Neither  has  the  public 
any  Common  Law  right  of  access  to  the  sea  over  any 
private  part  of  the  shore,  for  the  purpose  of  bathing 
or  amusement,  since  the  sands  of  the  seashore  are 
not  to  be  regarded  as  a  highway  in  the  full  sense  of 
the  word. 

The  right  of  fishermen  to  beach  their  boats,  and 
to  draw  them  up  above  high-water  mark  depends 
upon  evidence  of  a  special  custom  or  prescription 
in  each  case. 


rights- 
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An  owner  of  the  foreshore  may  not  dig  away  the 
soil  of  the  foreshore  in  such  a  way  as  to  expose 
adjoining  land  to  the  inroads  of  the  sea,  but  he  is 
under  no  obligation  to  protect  his  neighbour  if  the 
foreshore  is  washed  away  by  the  sea. 

Rights  of  Fishing. 

Every  subject  of  the  realm  has  a  right  to  tish  in  t^^li  rlvel-s^ 
the  sea,  and  in  the  tidal  portion  of  navigable  rivers 
the  bed  of  which  belongs  to  the  Crown.  Individual 
subjects  or  corporate  bodies  may,  however,  have 
exclusive  rights  of  fishery  in  certain  arms  of  the 
sea,  and  in  navigable  rivers,  by  grant  from  the 
Crown. ^ 

In  non-tidal  rivers  and  streams  the  riparian  owners  Non-t'dai 

^  rivers. 

have,  prima  facie,  the  right  of  fishing  on  their  re- 
spective sides  of  the  stream,  and  the  right  may  be 
presumed  to  extend  from  the  bank  to  mid-stream ; 
but  there  may  be  "free  fishery,"  which  is  a 
privilege,  formerly  granted  by  the  Crown,  entitling 
a  man  to  the  exclusive  right  of  fishing  in  a  public 
river.  Grants  of  this  kind  cannot  now  be  made, 
having  been  prohibited  by  the  Magna  Charta,  but 
those    already   in   existence  hold  good. 

A  "  several  fishery "  is  the  exclusive  right  of 
an  individual  to  fish,  derived  through  or  on  account 
of  ownership  of  the  soil.  It  is,  however,  a  question 
whether  a  person  who  does  not  own  the  soil  can 
acquire  a  several  fishery. 

A  right  to  fish  in  another  man's  stream  or  pond 
is  a  profit  a  prendre,  and  not  an  easement. 

'  Carter  v.  Miirat,  4  Burr.  2164. 
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Sea  and  River  Walls. 

An  individual,  corporation,  or  localit\-  ma\'  be 
liable  to  repair  a  sea  wall  b}-  prescription  or  custom, 
for  the  protection  of  adjoining  land.  For  instance, 
where  previous  owners  of  the  estate  have  from  time 
immemorial  repaired  the  sea  wall,  the  present  owner 
will  be  bound  to  continue  to  do  so  b}-  prescription. 
The  ordinar}-  liability  of  an  owner  in  such  a  case  is 
confined  to  keeping  the  wall  in  a  sufficient  state  of 
repair  to  resist  the  effect  of  an  ordinary  storm  ;  but 
evidence  may  be  given  to  show,  further,  that  such 
owner  is  liable  by  prescription  to  repair  sea 
walls,  even  though  destroyed  b}-  an  extraordinary 
storm. 

The  burden  of  proving  such  further  liability  lies 
on  the  Commissioners  of  Sewers,  who,  in  the  absence 
of  such  proof,  must  make  a  rate  upon  the  whole 
"level"  {i.e.,  the  district  under  their  control)  to  defra\' 
the  cost  of  repaning  damage  done  to  a  sea  wall  b}- 
an  e.\traordinar\-  storm. ^  It  ma}-  be  explained  that 
Commissioners  of  Sewers  are  the  persons  appointed 
to  superintend  the  repairs  of  banks  and  walls  of  the 
sea  coast  and  navigable  rivers,  or,  with  the  consent 
of  a  certain  proportion  of  owners  and  occupiers,  to 
make  new  ones  :  the}-  also  have  power  to  cleanse 
rivers  and  streams.  Their  jurisdiction  is  limited  to 
the  count}',  district,  or  level  named  in  the  commission 
by  which  they  are  appointed  ;  and  they  have  power 
to  assess  rates  upon  the  owners  of  land  within  their 
district,  to  cover  the  cost  of  work  carried  out  under 
their  direction. 


'  Reg.  V.   Fobbing  Coiuniissioncrs,  11  App.  Cas.  449. 


THE     LAW     OF     EASEMENTS.  151 

Where  there  is  a  custom  in  the  locaHty  that  all  ^°^i^^^^ 
owners  whose  lands  abut  upon  the  sea  shall  do  the 
repairs,  those  who  have  lands  fronting  the  sea  wall 
will  be  liable  by  custom. 

Apart  from  prescription  or  custom,  owners  of  lands  ^J  common 
fronting  the  sea  are  under  no  liability  at  Common  ^*'^' 
Law  to  repair  sea  walls ;  and  the  fact  that  an  owner 
of  sea  frontage  has  always  repaired  the  sea  wall  by 
^\•hich  his  property  is  protected,  is  in  itself  no  evidence 
of  his  liability  to  repair,  either  by  prescription  or  by 
reason  of  his  tenure.  It  has  been  held  that  a  land- 
owner who  failed  to  repair  a  sea  wall,  so  that,  owing 
to  an  extraordinary  high  tide,  the  sea  came  over  it 
and  flowed  over  his  land  and  on  to  that  of  his 
neighbour,  was  not  liable  at  Common  Law,  apart 
from  prescription,  for  the  damage  done  to  his  neigh- 
bour's land  ;  and  there  was  not  sufficient  evidence 
to  establish  a  prescriptive  liability  on  him  to 
maintain  the  wall,  not  only  for  his  own  protection, 
but  for  that  of  the  adjoining  landowners  as 
\\e\\.  Such  a  liability  cannot,  however,  be  an 
easement,  as  it  requires  the  servient  owner  to 
do  something  for  the  benefit  of  the  dominant 
owner ;  and  this  is  contrary  to  the  character  of 
an   easement. 

A  man  occupying  land  adjoining  the  sea  may  erect  owner  may 
such  defences  as  are  necessary  for  the  preservation  {he'sea°™ 
of  his  own  land  from  the  inroads  of  the  sea,  even 
if,  by  so  doing,  he  renders  it  necessary  for  his 
neighbours  to  erect  similar  defences  to  protect 
their  land  from  being  washed  away.  Still,  in  the 
case  of  embankments  b\'  the  side  of  a  river,  whether 
tidal  or  non-tidal,  if  the  riparian   owner  erects  an 
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embankment  against  the  river,  he  must  take  care  that 
in  so  doing  he  does  not  injure  the  property  of  the 
adjoining,  or  opposite,  proprietors.^ 

River  Conservancy  Boards,  Harbour  Boards  and 
other  Authorities  are  by  their  respective  Acts  of 
ParHament  authorised  to  variously  deal  with  and 
control  the  banks  of    navigable   and   tidal   rivers. 

EASEMENTS    OF    DRAINAGE. 

As  already  explained,  every  landowner  has  a 
natural  right  to  dispose  of  surface  water,  or  water 
resulting  from  floods,  by  allowing  it  to  drain  away 
on  to  his  neighbour's  land.  But  if  by  reason  of 
certain  works  on  his  land  the  normal  accumula- 
tion of  water  is  in  any  way  thereby  increased, 
there  is  no  natural  right  to  impose  upon  his  neigh- 
bour the  burden  of  carrying  off  such  extra  amount 
of  water  over  his  land.  So  that,  if  an  owner  desires, 
for  convenience  or  for  sanitary  reasons,  to  collect  all 
his  surface  water  into  one  defined  and  particular 
channel,  or  to  get  rid  of  his  sewage  in  this  manner, 
he  will  find  he  has  no  natural  right  to  discharge 
such  abnormal  quantity  or  quality  of  water  on  to  his 
neighbour's  land.  He  may,  however,  acquire  an 
easement  to  do  so  after  twenty  years. 

Such  an  easement  would  probably  be  in  the 
character  of  a  right  to  pass  such  accumulated 
surface  water  or  sewage,  by  means  of  drain  pipes, 
through  his  neighbour's  land  to  a  sewer  or  stream. 
Rainwater  A  common  example  of  an  easement  of  drainage  is 
where  an  owner  of  a  house  has  the  right  of  passing 


1  Att. -General  v.  Lonsdale,  38  L.J.  Ch.  335. 
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the  rainwater  off  his  roof,  along  the  eaves-gutter  of 
his  neighbour's  house,  or  down  a  neighbour's  rain- 
water pipe. 

A  few  examples  will  perhaps  explain  more  clearly 
the  nature  of  easements  of  drainage,  and  the  manner 
in  which  they  may  be  acquired. 

Suppose  a  man  wishes  to  accumulate  his  f^J^l^';'^ 
surface  water  (which  he  had  not  previously 
done)  into  a  defined  channel,  and  to  discharge 
it  over  or  through  his  neighbour's  land.  He 
may  obtain  such  an  easement  by  express  grant 
from  his  neighbour,  or,  after  so  discharging  the 
water  for  twenty  years,  by  prescription.  x\nd 
where  a  man  has  two  fields  or  houses,  and 
has  drained  his  surface  water  or  sewage  from 
one  field  or  house  over  or  through  the  other, 
then,  if  he  sells  the  upper  field  or  house, 
he  impliedly  grants  to  the  purchaser  the  same 
convenience  of  drainage  which  he  enjoN'ed 
while  the  two  fields  or  houses  were  in  his  sole 
ownership. 

On  the  other  hand,  should  he  sell  the  lower  field 
or  house  and  retain  the  upper  one,  there  would  be 
no  implied  reservation  of  the  existing  means  of 
drainage,  if  it  were  only  a  convenience,  and  not  a 
necessity.  This  is  another  illustration  of  the  rule 
that  if  a  vendor  wishes  to  retain  any  privilege  which 
he  has  previously  enjoyed  over  the  premises  which 
he  sells,  he  must,  except  where  such  privilege  is  an 
absolute  necessity,  expressl}^  reserve  it  in  the 
conveyance. 

An  easement   may  be  acquired  by  prescription  to  Projecting 
allow  the  rainwater  from  projecting  eaves  to  drip  on 
to  the  land  of  an  adjoining  owner. 
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Extent  of  Easement  of  Drainage. 

The  extent  of  an  easement  of  drainage  is  measured 
in  the  same  way  as  other  easements.  If  the  right 
has  been  acquired  b\-  express  grant,  the  extent  is 
hmited  by  the  terms  of  the  grant  ;  if  by  prescrip- 
tion or  impHed  grant,  it  is  restricted  to  the  amount 
of  drainage  facihties  enjoN-ed  at  the  beginning  of  the 
prescriptive  period,  or  during  unity  of  ownership, 
respectivel3%  Anv  material  increase  of  burden  on 
the  servient  tenement  justifies  the  servient  owner 
in  resisting  or  obstructing  the  increase,  or,  if  this 
is  impossible,  he  may  obstruct  the  easement 
altogether. 
Servient  As  in   the   case  of  other   easements,    there  is    no 

owner  need 

not  repair,  liability  on  the  owner  of  the  servient  tenement  to  do 
any  repairs  in  order  to  »  nable  the  dominant  owner 
to  enjoy  his  privilege,  but  he  must  allow  the 
dominant  owner  to  come  on  his  land  for  the 
purpose  of  repairing  or  cleaning  any  drain  or 
watercourse,   dec. 


SUMMARY   OF    CHAPTER    IX. 

I. — Natural  Rights  can  only  appertain  to  water 
natuvaUy  existing  on,  or  flowing  over,  or  through 
land.  There  is  no  natural  right  to  a  supply  of 
water  percolating  through  land.  Natural  rights 
in  water  may  be — 

[a)  to  uninterrupted  flow  of  a  natural  stream  ; 

{b)  to  appropriation  of  a  reasonable  quantity ; 

{c)  to  divert  a   stream    passing    through    one's 

land,  provided  the  stream  leaves  the  land 

as  heretofore  ; 
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(d)  to  purity  of  water  passing  through  one's 
land  (inchiding  percolating  water)  ; 

{e)  to  dispose  of  surplus  water  by  causing  it 
to  flow  on  to  the  land  of  a  neighbour. 

-Easements  in  Water  may  be  acquired — 

(a)  to  take  water  from   a    pond    or  well  on    a 

neighbour's  land  ; 

(b)  to  obstruct  or  divert  a  natural  stream  ; 

{c)  to  appropriate  more  than  a  reasonable 
quantity  from  a  stream  ; 

(d)  to  pollute  a  stream  ; 

(e)  to     accustomed     flow     in      a      permanent 

artificial  stream  ; 
(/)   to    appropriate    water    from    a     permanent 

artificial  stream  ; 
(g)  as      against     other     riparian      owners,     to 

accustomed  flow  in  a    temporary  artificial 

stream,  but  not  as  against  the  originator. 
(/?)  to     drain     off    water     by     discharging     it 

through    a    gutter    or    pipe    belonging    to 

an  adjoining  owner. 

-Easements  in  water  are  limited  in  cases  where 
they  would  tend  to  interfere  with  the  rights  of 
the  public  therein. 

-The  foreshore  belongs  to  the  Crown,  unless  it 
has  been  granted  to   the   lord   of   the   manor. 

-The  public  has  a  right  to  fish  in  the  sea  and  tidal 
rivers,  but  not  in  non-tidal  rivers  and  streams, 
unless  acquired  as  against  the  riparian  owners, 
who  have  the  prima  facie  right.  A  "  free  fishery  " 
cannot,  since  Magna  Charta,  be  granted  by  the 
Crown.  A  "  several  fishery  "  is  the  exclusive  right 
of  an  individual,  through  or  on  account  of 
ownership  of  the  soil. 
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6. — An  owner  of  land  abutting  on  the  sea  is  not  bound 
to  keep  a  sea  wall  in  repair,  even  though  his 
neglect  to  do  so  cause  the  destruction  of  other 
people's  property,  unless  such  others  have 
acquired  the  right  to  protection  by  grant, 
prescription,  or  custom.  Such  right  is,  never- 
theless, not  an  easement. 

7. — A  dominant  owner  has  the  right  to  enter  the  land 
of  a  servient  owner  for  the  purpose  of  repairing 
the  pipe  or  channel  through  which  he  discharges 
water.  The  servient  owner  is  not  liable  to  do 
repairs  himself. 


CHAPTER    X. 


Rights  of  Way. 


Every  owner  of  land  has  a  proprietary  right  to  ^"'^/^^^^[f'j, 
use  his  land  without  interference  from  others.  If  rufhts'^''^'^^ 
another  person  were  to  walk  over  the  land  of  such 
owner,  he  would  interfere  with  this  proprietary  right. 
The  owner  of  the  land  may  prevent  him  from  tres- 
passing, by  erecting  fences,  or  by  bringing  an  action 
at  law  against  the  trespasser. 

Suppose  A,  an  owner  of  land,  grants  to  B  a  right 
to  walk  over  his  land ;  he  thereby  deprives  himself 
of  many  proprietary  rights.  For  instance,  A  loses  his 
right  to  erect  buildings  which  might  interfere  with 
the  privilege  granted.  A  would  be  liable  to  be  sued 
for  damages  if  he  dug  pits  in  the  part  of  his  land 
over  which  B  is  entitled  to  walk,  and  into  which  B 
accidentally  fell.  B,  moreover,  may  walk  over  A's 
land,  even  though  by  so  doing  he  causes  damage  to 
crops  planted  by  A  in  the  land  over  which  he  (B)  is 
entitled  to  walk.  Many  other  proprietary  rights  of 
an  owner  are,  in  fact,  interfered  with  when  he  grants 
to  some  other  person,  or  such  person  acquires,  a  right 
of  way  over  his  land. 

•  A  right  of  way  is  not,  like  other  easements,  an 
abridgment  of  a  natural  right,  but  is  an  abridgment 
of  a  landowner's  proprietary  right,  given  him  by  law, 
of  excluding  other  persons  from  his  land. 
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License  of 

way 


Easement 
of  way. 


The  term  "  Right  of  Way  "  is  appHed  only  to  a 
right  of  passage,  and  does  not  include  any  other 
privilege  (such  as  allowing  cattle  to  graze  while 
passing  over  land). 

A  Right  of  Way  may  be  granted  to  an  individual 
who  does  not  own  land.  Such  a  right  is  a  license  ; 
it  does  not  extend  to  the  licensee's  friends,  and  it 
ceases  to  exist  on  the  death  of  the  licensee,  as 
explained  in  Chapter  II. 
Public  rifiht  A  Right  of  Way  may  be  granted  or  dedicated  to 
the  public.  Such  a  right  is  not  an  easement,  but  a 
public  right. 

A  Right  of  Way  may  be  granted  to,  or  acquired 
by  prescription  by,  an  owner  of  land,  so  as  to  benefit 
such  owner  of  land  and  thereby  increase  the  value 
of  his  property.     Such  a  right  is  an  easement. 

All  ways  are  divided  into  highways  and  private 
ways.  The  term  "  Right  of  Way  "  strictl\'  means  a 
private  right  of  way ;  that  is,  a  privilege  which  an 
individual,  or  a  particular  description  of  persons, 
may  have  of  going  over  another's  ground. 

Such  a  right  arises  either  by  license  or  is  acquired 
as  an  easement  ;  if  the  latter,  the  right  can  only  be 
enjoyed  as  accessory  to  the  dominant  tenement. 

There  is  an  important  difference  between  a  public 
'iri'ia^e^"''  and  a  private  right  of  way.  A  landowner  may  make 
an  opening  in  his  fence  and  go  into  a  public  road  at 
any  part  of  the  length  of  the  road,  or  at  the  end  ; 
but  in  a  private  road,  in  the  absence  of  any  special 
agreement,  the  owner  of  a  right  of  way  can  only 
enter  the  road  at  the  usual  or  accustomed  end.  For 
instance,  if  a  private  way  to  a  field  is  by  the  side  of 
the  field,  the  dominant  owner  is  not  entitled  to  alter 


Ditterence 
between 


rij^ht  of 
way 
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the  position  of  the  gate  through  which  he  has  been 
accustomed  to  pass  from  the  field  to  the  way,  and  to 
make  a  new  entrance  at  a  fresh  place. 

Public  rights  of  way  (as  stated  above)  are  not 
easements,  although  they  are  sometimes  erroneous!}- 
so  termed.  The  law  as  to  public  rights  of  wav  will 
not  be  considered  here  at  any  great  length.  The}- 
are  highways,  and  every  member  of  the  community 
is  entitled  to  use  them  for  the  purpose  of  going  from 
one  place  to  another,  irrespective  of  the  ownership  of 
land.  A  highway  is  defined  as  "  a  public  passage  Highways. 
for  the  Sovereign  and  all  his  subjects,"  and  it  is 
commonly  called  the  King's  public  highway. 
Formerly,  besides  the  ordinary  highways,  there 
were  turnpike  roads,  which  were  roads  maintained 
out  of  tolls  paid  by  passengers,  and  which  were 
created  and  regulated  by  Acts  of  Parliament, 
and  placed  under  the  management  of  Trustees  or 
Commissioners. 

A  public  right  of  way  can  only  be  created  how  pubuc 
by   Act    of    Parliament,    or    by    dedication,  ^= '"''^^d. 

either  e.xpress  or  presumed,  by  the  owner  of 
the  soil,  of  a  right  of  passage  over  the  land, 
to  the  public  at  large.  A  dedication  will  be 
presumed  if  a  person  form  a  street  on  his  own 
land,  and  does  not  erect  any  gate  or  impedi- 
ment, and  if  the  road  is  used  as  a  highway  by 
the  public  at  large.  If  free  and  uninterrupted  use  of 
a  path  or  road  by  the  public  for  a  considerable 
period  can  be  shown,  this  will  be  strong  evidence 
of  an  intention  to  dedicate,  on  the  part  of  the 
owner  of  the  soil,  unless  there  is  evidence  that 
such  dedication  is  impossible. 
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There  is  no  rule,  as  is  sometimes  supposed,  that 
twenty  years'  user  estabhshes  a  public  right  of  way, 
although  that  length  of  enjoyment  will  establish  a 
private  right  of  way. 

Dedication  to  the  public  use  does  not  make  the 
dedicating  landowner  liable  to  keep  the  road  in 
repair,  unless  he  is  required  by  the  Local  Authority 
to  make  up  the  road  under  the  Public  Health  Act, 
1875,  or  under  the  Private  Streets  Works  Act,  1892  ; 
and  when  once  this  has  been  done,  the  Local 
Authority  takes  over  the  road  and  keeps  it  in  repair. 
It  is  also  the  duty  of  the  Local  Authority  to  repair 
any  ancient  highway  which  existed  prior  to  the 
Highways  Act,  1835. 

Every  owner  of  land  adjoining  a  public  highway 
or  a  navigable  river  (the  latter  also  being  considered 
a  highway)  has  a  right  of  access  to  such  highway  or 
river  from  his  land  at  any  point  he  pleases. 

In  order  to  prevent  the  acquisition  by  the  public 
of  a  public  right  of  way  over  a  private  road  (such  as 
an  approach  to  a  railway  station,  belonging  to  the 
railway  company)  it  is  usual  to  close  such  road  at 
least  once  a  year.  As  the  reader  may  have  observed 
the  day  often  chosen  by  railway  companies  for  doing 
so  is  Good  Friday.  If  the  railway  company  were 
able  to  prove  that  the  road  had  been  thus  closed 
every  year,  it  would  show  that  there  was  no  intention 
on  their  part  to  dedicate  the  road  to  the  public. 

A  private  right  of  way  is  a  right  belonging 
to  a  particular  individual  or  to  a  body  of  persons 
(such  as  the  tenants  of  a  certain  block  of  houses)  to 
go  over  the  land  of  another,  either  for  the  purpose  of 
passage  generally,  or  for  the  purpose  of  passing  to  or 
from  a  particular  tenement  belonging  to  him  or  them. 
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Neither  a  public  nor  a  private  right  of  way  gives 
any  right  to  the  land  over  which  the  right  exists,  nor 
to  any  corporeal  interest  in  the  land.  The  soil  does  ^^'^j^f^f 
not  become  the  property  of  the  owner  of  the  right  p^^^^^^- 
of  way;  and  as  long  as  he  is  not  prevented 
from  enjoying  the  easement,  he  cannot  claim 
to  prevent  the  owner  of  the  land  doing  what 
he  likes  with  the  soil  which  is  his  own  ;  neither 
has  he  any  right  to  complain  of,  or  interfere 
with,  any  other  person,  whatever  he  may  Ue 
doing,  even  though  it  be  an  unlawful  act  or 
a  trespass  against  the  owner  of  the  soil.  It  has 
been  said,  "  The  owner  who  dedicates  to  public 
use  as  a  highway  a  portion  of  his  lands,  parts 
with  no  other  right  than  a  right  of  passage  to 
the  public  over  the  land  so  dedicated,  and 
may  exercise  all  other  rights  of  ownership  not 
inconsistent  therewith,  and  the  appropriation 
made  to,  and  adopted  by,  the  public  of  a  part 
of  the  street  to  one  kind  of  passage,  and  another 
part  to  another,  does  not  deprive  him  of  any 
rights,  as  owner  of  the  land,  which  are  not 
inconsistent  with  the  right  of  passage  by  the 
public."  ^ 

A  private  right  of  way  may  be  acquired  by  grant, 
express  or  implied,  or  by  prescription. 

When  a  private  right  of  way  is  acquired  by  express 
grant  or  reservation  (an  example  of  which  was  given 
in  Chapter  III),  the  extent  of  the  right  will  be 
governed  by  the  wording  of  the  deed.  For  instance, 
where  a  mine  owner  sold  land  and  reserved  a 
"  waggon    or    cart    road "    for  his  own  use,    it  was 


Vestry  of  St.  Mary  Newington  v.  Jacobs,  L.R.  7  Q.B.  47. 
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held  that  he  was  not  entitled  to  lay  down  a  rail- 
road or  tramway  for  the  carriage  of  coal  from 
neighbouring  collieries  belonging  to  him.^ 

Easements  of  necessity  have  been  previously 
referred  to,  and  of  this  particular  class  of  ease- 
ment one  very  frequently  met  with  is  a  way  of 
necessity. 

A  way  of  necessity  is  one  which  arises  by 
operation  of  law,  where  a  person  grants  to  another 
a  piece  of  land  which  can  only  be  reached  by 
passing  over  other  land  belonging  to  the  grantor. 
A  right  to  cross  such  land  is  impliedly  given  to 
the  grantee,  though  only  for  so  long  as  the  absolute 
necessity  lasts.  So  that,  if  the  grantee  is  enabled 
at  any  future  time  to  reach  his  land  by  other 
means,  the  easement  ceases.  This  is  explained  in 
Chapter  IV,  in  which  examples  of  ways  of  necessity 
are  given. 

In  the  event  of  disputes  arising  between  a  lessor 
and  lessee  as  to  the  right  to  a  way  of  necessity,  the 
question  to  be  decided  is  whether  the  easement  was, 
at  the  time  of  granting  the  lease,  necessary  for  the 
fair  and  reasonable  enjoyment  of  the  premises  which 
are  let,  and  it  seems  that  the  acts  of  the  parties 
are  evidence  of  what  was  necessary  for  such 
enjoyment.^ 

Another  example  of  the  acquisition  of  a  right  of 
way  by  implied  grant,  is  when  the  land  to  which  a 
right  of  way  is  attached  is  sold  to  two  or  more 
persons.  In  such  a  case  the  right  becomes  appur- 
tenant   by     implied    grant    to    each    portion    sold, 

1  Bidder  v.  North  Staffs.  Railway  Co..  4  Q.B.D.  412. 
^  Geraghty  v.  M'Cann,  6  Ir.R.  C.L.  411. 
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provided  that  such  distribution  of  the  easement  is 
not  at  variance  with  the  actual  or  presumed  grant 
under  which  the  right  has  been  acquired. 

ACaUISITION  BY  PRESCRIPTION 

Twenty  years'  enjo}-ment  of  a  way  over  the  land 
of  another  gives  a  prinid  facie  right,  and  forty  years' 
enjoyment  an  absolute  right  of  way,  in  the  same 
manner  as  other  easements.  Under  the  Prescrip- 
tion Act  the  user  must  have  continued  until  the 
commencement  of  the  action,  and  the  respective 
periods  are  subject  to  the  deductions  provided  in 
Sections  7  and  8. 

Extent  of   Right. 
It  will  frequentlv  happen  that  disputes  arise  be-  Extent 

,,.",.  ,        of  right. 

tween  the  dommant  and  servient  owners,  as  to  the 
limit  of  the  burden  which  the  owner  of  the  right  of 
way  is  allowed  to  place  upon  the  owner  of  the 
land. 

This   question   depends   to   a  certain   extent   upon  Depends  ( 

,1  •  I    •     1  1  11  how  ease- 

tne    manner    m     which    the    easement     has     been  ment 

acquired. 

acquired.  As  already  stated,  if  the  right  is 
acquired  by  express  grant,  then  the  terms  of  the 
grant  determine  the  extent  of  the  right.  For 
example,  the  use  of  a  way  may  be  limited  to 
certain  days  or  hours  of  the  day,  to  the  owner 
and  certain  specified  persons,  or  to  foot  passengers 
only.  On  the  other  hand,  the  easement  may  be 
general;  that  is,  usable  for  all  purposes  connected 
with  passing  to  or  from  the  dominant  tenement. 

Unless  clearly  specified  to  the  contrary,  a  grant 
of  an  easement  of  way  to  a  person   extends    to  all 
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necessit\ . 


licensees  of'  the  grantee,  including  his  family, 
servants,  and  guests,  even  though  licensees  are  not 
expressly  mentioned  in   the   grant.^ 

Again,  the  extent  of  the  right  may  be  clearly 
defined  as  to  its  position,  width,  direction,  &c. 
If  there  be  no  such  description,  a  grant  of  a  right 
of  way  does  not  necessarily  mean  over  a  defined 
track,  nor  from  any  one  particular  point  to 
another. 
Limit  to  j,-(  ^i-,g  case  of  a  wav  of  necessity,  the  extent  of 

\va>-  of  ^  -J 

the  right  is  limited  by  the  purpose  for  which  it 
was  necessary.  Thus,  if  the  way  of  necessity  led 
to  a  dwelling  house,  it  would  be  only  usable  for 
ordinary  purposes  of  access  to  a  dwelling  house;  and 
if  the  owner  of  the  house  changed  it  into  a  factory, 
he  would  have  no  right  to  build  a  light  railway  along 
the  way. 

Proof  of  an  ordinary  right  of  way  to  a  shed  will 
not  imply  a  right  of  way  to  a  house  built  afterwards 
on  the  same  site.  A  right  to  carry  coals  would  not 
necessarily  include  a  right  to  carry  other  things,  and 
vice  versa ;  and  a  right  to  drive  pigs  has  been  held 
not  to  include  a  right  to  drive  horned  cattle. 

In  a  recent  case,^  where  a  "tube"  railway  com- 
pany having  purchased  two  houses,  the  backs  of 
which  abutted  on  a  private  passage  which  was  used 
by  the  adjoining  occupiers  for  the  purposes  of  their 
business,  afterwards  constructed  a  station  having  an 
entrance  for  passengers  from  the  passage  into  the 
station,    thereby    interfering    with    the    user   of  the 


1  Baxendale  v.  N.  Lambeth  Club,  (1902)  2  Ch.  427. 
-  Milner's  Safe  Co.  v.   G.N.  and  City  Railway  Co.,  (1907) 
1  Ch.  208, 
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passage  by  the  other  occupiers,  it  was  held  that, 
this  was  a  user  in  excess  of,  and  different  from,  that 
for  which  the  passage-way  was  intended,  and  the 
railway  company  were  restrained  from  using  it. 

A   private   right  of  way  can  only  be  used  for  the  j^^^^f^j^er 
purpose  of  going  to  and  from  the  land  to  which  the  dominant 
right  is  attached,  and  cannot   be   used  for  access  to  '^  ™ 
other  land,  except   to  reach  a   highway,  nor  can    the 
right     be     assigned     apart     from     the    land.       The 
dominant    owner   cannot,  therefore,    make    a    mere 
colourable    use    of   the    dominant    tenement.       For 
instance,  he   cannot,  in  order   to   get  the  benefit   of 
a   right   of  way   for    carrying   building  materials   to 
ground  (adjoining  the  dommant  tenement)  on  which 
he  is  building  a  number  of  cottages,  carry  them  first 
to  the  land   to  which    the  right   of   way  is   attached, 
and,  having  deposited  them  there,  subsequenth'  move 
them  to  the  land  on  which  he  is  building.^ 

When    the    easement  has  been   acquired   by   pre-  when  user 

^  -^      ^  gradually 

scription,  the  extent  of  it  will  be  determined  by  the  '"creased. 
accustomed  user.  And  if  from  the  extent  of  user 
having  been  gradually  and  imperceptibly  increased, 
it  is  impossible  to  measure  definitely  the  extent  of 
the  user  at  the  date  of  its  commencement,  no 
easement  can  be  acquired. 

The  dominant  owner  must  not  exercise  his  right 
of  way  in  a  manner  which  will  produce  unnecessary 
inconvenience  or  injury  to  the  owner  of  the  servient 
tenement,  and  the  right  cannot  be  extended  so  as  to 
increase  the  burden  or  restriction  placed  b}'  it  on 
the  servient  tenement. 


1  Skull  V.  Glenistcr,  55  L.J.  C.P.  185. 
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If  way  jf  g  way  become   impassable  owinff  to   the   act  of 

becomes  .'  r  o 

impassable,  ^j^^  servient  owner,  the  dominant  owner  will  be 
justified  in  passing  over  other  land  belonging  to  the 
servient  owner,  provided  the  act  of  deviation  is 
reasonable  ;  but  when  a  way  had  become  impassable 
owing  to  a  river  having  overflowed,  it  was  held  that 
the  dominant  owner  had  no  right  to  trespass  on 
other  land  of  the  servient  owner, 
dghfof '°  With  regard  to  the  repair  of  a  private  right  of 
"^"'  way,  it   is   contrary  to  the   nature   of  an   easement 

that  the  servient  owner  should  be  obliged  to  do  any- 
thing for  the  benefit  of  the  dominant  owner.  He  is 
only  bound  to  snbmit  to  some  definite  use  of  his  land. 
He  can,  of  course,  be  compelled  to  remove  any 
obstruction  which  interferes  with  the  enjoyment  of 
the  right  of  way,  but  he  is  under  no  obligation  to 
repair  a  path  in  order  to  enable  the  dominant  owner 
to  enjoy  his  privilege.  All  that  the  servient  owner  is 
compelled  to  do  is  to  allow  the  dominant  owner  to 
come  on  his  land  and  repair  the  path  himself,  if  he 
chooses  to  do  so. 

If  there  exists  a  public  right  of  way,  no  private 
right  of  way  can  be  acquired  over  the  same  road. 
If  a  person  has  a  private  way,  his  right  is  not 
necessarily  extinguished  if  the  public  also  acquire 
the  right  to  use  the  same  road,  and  it  would  contmue 
to  exist  in  the  event  of  the  public  giving  up  their 
right. 

With  regard  to  the  acquisition  of  rights  of  way  by 

a  bodv  of  persons,  in  a  recent  case^  the  Courts  held 

that  the  regular  usage  for  over  twenty  years  of  a  way 

churchway.  to  a  church  b\-  the  inhabitants  of  a  parish,  is  sufficient 


Brocklehank  v.  Thompson,  (1903)  2  Ch.  344. 
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to  warrant  the  finding  of  the  existence  of  immemorial 
custom;  and  in  the  absence  of  proper  evidence  Hmit- 
ing  such  usage  to  a  particular  class  of  parishioners 
by  virtue  of  manorial  custom  or  otherwise,  the  right 
will  be  deemed  to  be  for  the  benefit  of  the  inhabitants 
of  the  parish  generally,  to  enable  them  to  go  to  their 
parish  church.  Any  person  entitled  to  the  benefit  of 
the  custom  would  be  entitled  to  an  injunction  to 
prevent  the  blocking  up  of  the  church-wa}-  by  the 
owner  of  the  estate  through  which  it  passes. 


SUMMARY     OF     CHAPTER     X. 

I. — A  Right  of  Way  differs    from   other   easements  in 

that    it    is    an    abridgment  of    many  proprietary 

rights  and  not  of  a  natural  right. 
2. — Public  Rights  of  Way  are  not   easements,  because 

they  are   not   enjoyed    by  persons   as  owners   of 

land. 

3- — Public  Rights  of  Way  may  be  created  by  Act  of 
Parliament,  or  by  express  or  presumed  dedication 
by  an  owner  of  land. 

4- — A  Right  of  Way  (public  or  private)  is  confined 
to  a  right  of  passage  only,  and  does  not  include 
ownership  of  the  soil. 

3-— A  Pri\ate  Right  of  Way  granted  to  a  person,  irre- 
spective of  such  person's  ownership  of  land,  is 
a  license  only,  and  is  therefore  granted  only  to 
the  licensee. 

6. — A  Private  Right  of  Way,  granted  to,  or  accjuired  by, 
an  owner  of  land  for  the  purpose  of  the  better 
enjoyment  of  his  land,  is  an  easement.  It 
extends  to  such  owner's  licensees,  and  passes  with 
the  land  to  any  future  owner. 
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7. — When  a  man  sells  a  part  of  his  land  to  which 
there  is  no  access  except  by  passini^  over 
another  portion  of  the  vendor's  land,  the  pur- 
chaser acquires  by  implied  grant  a  way  of 
necessity  over  the  vendor's  land. 

8. — An  easement  of  way  is  limited  to  the  user  defined 
or  implied  in  the  grant,  or  to  such  user  as 
existed  at  the  commencement  of  the  prescriptive 
period. 

9. — A  servient  owner  is  not  bound  to  keep  in  repair 
a  footpath  or  road  over  which  a  right  of  way 
exists.  The  dominant  owner  is,  however, 
entitled  to  do  any  necessary  repairs  himself. 


CHAPTER    XL 


The   Extinguishment,    Suspension,  and 
Revival  of  Easements. 

An  easement  may  be  extinguished  by  Act  of 
Parliament,  by  operation  of  law,  or  by  the  act 
of  the  dominant  owner. 

With  regard  to  the  hrst  method  Httle  need  be  said.  Kxtinf^uish- 

ment  by 

An  instance  would  occur  in  the  case  of  land  paJ]°a,„e„t 
purchased  by  a  Local  Authority  under  the  Housing 
of  the  Working  Classes  x\ct,  i8go,  which  Act 
provides  that  easements  over  the  land  acquired  shall 
be  extinguished,  but  entitles  the  dominant  owner  to 
compensation. 

Extinguishment  by  operation  of  law  will  occur  in  By  opera- 
tion of  law. 

such  a  case  as  where  the  easement  has  been  granted 
for  a  particular  purpose,  and  that  purpose  is  fulfilled, 
though  there  may  be  cases  in  which  the  fulfilment  of 
the  purpose  only  operates  as  a  suspension,  and  not 
as  a  complete  extinction  of  the  easement.  In  other 
words,  if  circumstances  should  at  any  future  time 
arise  similar  to  those  under  which  the  easement  was 
granted,  the  right  would  revive. 

To  give  another  illustration  of  extinguishment  by 
operation  of  law,  "easements  of  necessity"  terminate 
when  the  absolute  necessity  ceases,  as  already 
explained. 
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Effect  of  Any  alteration  to  the  dominant   tenement  which 

alteration  "^ 

to  dominant  jg  Qf  guch    a  nature  as   to    substantially   change    in 

tenement.  -  o 

character  the  mode  of  user  of  an  easement,  or  whereby 
the  burden  on  the  servient  tenement  is  materially 
increased,  will  cause  the  extinction  or  suspension  of 
an  easement,  unless  the  easement  was  intended  for 
the  benefit  of  the  dominant  tenement,  to  be  used  for 
any  purpose  and  in  any  manner  whatsoever.  For 
example,  \\'here  a  right  had  been  granted  for  the 
purpose  of  being  used  as  a  way  to  a  cottage,  and  the 
garden  of  the  cottage  was  changed  into  a  tan-yard, 
the  right  of  way  ceased.^  If  there  had  existed  a  right 
of  way  to  the  cottage /or  all  purposes,  the  right  would 
not  have  been  lost  by  reason  of  the  cottage  being 
altered.  It  is  difficult  to  la}-  down  any  rule  as  to 
what  constitutes  a  substantial  alteration,  and  each 
case  must  depend  upon  particular  circumstances. 
Increase  of       If  the  dominant  owner  increase  the  burden  on  the 

burden.  .  .  . 

servient  tenement,  the  servient  owner  has  a  right  to 
Riaht  to       obstruct  the  excessive  or  increased  enioN-ment  of  the 

obstruct.  ■'     ■' 

easement,  but  he  must  not  obstruct  the  enjoyment  to 
which  the  dominant  owner  is  lawfully  entitled.  If, 
however,  it  is  impossible  for  him  to  obstruct  the 
excess  onlv,  the  servient  owner  may  (except  in  the  case 
of  "  light  "),  obstruct  the  easement  altogether.  For 
instance,  if  the  dominant  owner  has  a  right  to  send 
clean  water  through  a  ditch  on  the  servient  owner's 
land,  and  instead  of  sending  clean  water  he  exceeds 
his  right  by  sending  dirty  water,  in  such  a  case,  as 
the  servient  owner  cannot  obstruct  the  excessive 
enjoN'ment  of  the  easement  without  stopping  the 
water  entirely,  he  is  entitled  to  do  so.     In  the  case 

'  Henning  v.  Burnett,  8  Ex.   187. 
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of  ancient  lights,  houever,  when  the  dominant  owner 
increases  the  size  of  his  ^^■indo^^■s,  the  servient  owner 
may  only  obstruct  the  enlarged  portion;  and  if  he  is 
unable  to  do  this  without  also  obstructing  the 
"ancient"  part  of  the  windows,  he  has  no  remedy-. 

In  another  case,  the  easement  was  a  right  to 
pollute  a  stream  by  pouring  in  the  refuse  of  a 
fellmongery,  and  the  washings  of  d\es  used  in  a 
coloured   rug    manufactory.      The    fellmongery   was  change  of 

c  •  r  purpose. 

afterwards  abandoned,  and  the  manufacturmg  of 
leather  boards  substituted.  The  pollution  was  less 
than  that  caused  by  the  old  business,  but  still  it  was 
held  that  as  the  purpose  for  which  the  easement  had 
been  acquired  had  ceased,  the  prescriptive  right  did 
not  extend  to  the  new  trade,  and  the  easement  was 
therefore  lost.^  The  general  rule  is,  however,  that 
if  the  burden  on  the  servient  tenement  is  not 
materially  increased,  the  change  being  unsubstantial 
and  the  mode  of  user  practicalh'  similar  to  \\hat  it 
was  before,  the  easement  will  not  be  destro}'ed. 

Another  wa\-  in  which  easements  may  be  put  an  unity  of 

,  .  ,   seisin. 

end  to  by  operation  of  law  is  when  the  dommant  and 
servient  tenements  become  united  in  one  and  the 
same  o\\nership,  or  "seisin," as  it  is  technically  called. 
This  is  good  sense  as  well  as  good  and  long- 
established  law,  for  since  easements  are,  by  their 
essential  nature,  rights  possessed  by  the  owner  of 
one  piece  of  land  in  or  over  the  land  of  another,  if 
the  seisin  in  the  two  pieces  is  united  in  one  owner, 
the  right  must  necessaril}-  cease  to  be  an  easement, 
inasmuch  as  it  becomes  one  of  the  rights  of  property 


'  Clarke    v.    Somerset    Drainage    Commissioners,    57    L.J. 
M.C.  96. 
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Unity  of 
possession. 


Release. 


Abandon- 
ment. 


to  which  all  owners  of  land  are  entitled.  But  an 
easement  of  light  will  not  be  extinguished  merely  by 
unity  of  seisin  of  the  dominant  and  servient  tene- 
ments :  there  must  be  unity  of  occupation  as  w  ell  as 
unity  of  seisin  of  the  freehold.^ 

Unity  of  possession  of  the  dominant  and  servient 
tenements,  for  different  "  estates,"  merely  causes 
suspension,  and  not  extinction,  of  an  easement. 
Thus,  in  a  case  where  two  tenements  were  in  the 
possession  of  one  person,  one  tenement  being  his 
freehold,  and  the  other  held  by  him  on  a  lease  for 
five  hundred  years,  it  was  held  that  this  union  did 
not  extinguish,  but  only  suspended,  an  easement 
during  the  unity  of  possession,  and  that  the  right 
revived  on  severance  of  the  tenements.'^ 

Coming  now  to  the  extinguishment  of  easements 
b}'  the  act  of  the  dominant  owner,  we  will  first 
consider  a  release  (that  is,  a  re-grant)  of  the  ease- 
ment by  the  dominant  to  the  servient  owner.  If  the 
release  or  re-grant  is  express,  it  can  only  be  effected 
by  deed ;  but  an  implied  release  may  be  inferred 
from  cessation  of  user,  and  the  surrounding  circum- 
stances, and  is  in  fact  tantamount  to  an  abandonment 
of  the  easement. 

In  the  case  of  discontinuous  easements,  if  there  is 
direct  evidence  of  an  intention  to  abandon  the  right, 
it  may  be  shown  to  be  abandoned  irrespective  of  anj^ 
period  of  non-user ;  but  if  the  evidence  is  of  an 
indirect  character,  non-user  for  twenty  years  at  least 
should  be  proved  in  order  to  justify  the  Court  in 
presuming  an  abandonment. 


1  Richardson  v.  Graham,   (1908)  1  K.B.  39. 
'^  Thomas  v.   Thomas,  2  C.  M.  &  R.  34. 
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Though  non-user  is,  as  a  rule,  the  principal  evidence 
of  abandonment,  the  real  question  to  be  answered 
when  deciding  whether  an  easement  has  been 
alpandoned  or  not,  is,  What  was  the  intention  of  the 
scrviGBt  owner  when  he  gave  up  the  user  r  In  a 
well-known  "  light  "  case  on  this  point, ^  the  Court  of 
Appeal  held  that  the  fact  of  there  being  no  existing 
windows,  the  access  of  light  to  which  \\ould  be 
interfered  with,  was  no  objection  to  the  granting  of 
an  injunction,  if  the  right  to  access  of  light  to 
windoM's  which  had  previously  existed,  had  not  been 
abandoned.  In  other  words,  the  fact  that  a  building 
with  ancient  lights  is  pulled  down,  does  not  destroy 
the  right  to  light  if  it  be  the  evident  intention  of  the 
owner  to  build  new  premises,  preserving  the  ancient 
lights.     "We   must  assume  for  this  purpose,"  said  Right  of 

T-  T->  11-iT  I'l-     lifiht  maybe 

Lord  Justice  Brett,  "that  the  buildmg  while  it  ■" abeyance, 
existed  had  the  right  to  have  its  ancient  lights 
unobstructed.  The  building  is  pulled  down,  and  it  is 
said  that  that  right  is  in  abeyance.  It  seems  to  me 
that  until  the  right  is  abandoned  it  is  as  much  in 
existence  after  the  building  is  pulled  down,  as  it  was 
before,  and  I  cannot  help  thinking  that  w  here  a  man 
has  a  legal  right  which  can  only  be  lost  b}-  his 
abandoning  it,  if  he  has  not  abandoned  it,  and  until 
he  abandons  it,  it  exists,  and  is  as  much  in  his 
possession  as  ever,  although  his  actual  enjoyment  of 
it  may  be  suspended." 

So  also,  in  another  case,"^  it  was  held  that  a  right 
of  way  for  boats  along  a  stream  leading  to  a  public 
river,  was  not  lost  by  the  owner  of  the  right  allowing 

'  Ecclesiastical  Com^nissioners  v.  Kino,   14  Ch.D.  213- 
-  Bower  v.  Hill,   1  Bing.  N.C.  549. 
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What  was 
Ihe  inten- 
tion of  the 
dominant 

ov/ner  ? 


Extinfjnish- 
ment  by 
Hcense- 


a  part  of  the  stream  to  become  filled  with  mud,  even 
though  it  remained  impassable  for  sixteen  years,  for 
he  mi.g^ht  at  any  time  have  removed  the  mud,  if  he 
wished  to  navigate  the  stream. 

The  material  question,  in  all  cases  of  this  kmd, 
is,  Was  it  the  intention  of  the  dominant  owner  to 
abandon  or  renounce  his  right  ?  This  question,  we 
repeat,  must  be  decided  according  to  the  acts  of  the 
party  who  is  presumed  to  have  abandoned  his  right, 
and  from  the  special  circumstances  of  any  case  under 
consideration.  The  interpretation  of  these  circum- 
stances may  often  be  a  matter  of  considerable 
difficulty.  For  instance,  it  may  happen  that  there 
is  no  other  circumstance  by  which  to  determine  the 
question  of  abandonment  than  non-user  for  a  certain 
period  of  time.  But  what  period  ?  The  reasoning 
that  applies  to  one  case  may  not  apply  to  another. 
In  an  old  case^  it  was  held  that,  under  the  particular 
circumstances,  non-user  of  a  right  of  access  to  mines, 
was  not,  of  itself,  sufficient  ground  for  presuming  that 
the  right  had  been  released.  The  precise  period 
requisite  to  extinguish  an  easement  by  mere  non-user, 
has  not  indeed  been  determined  by  any  express 
decision,  but,  as  previously  stated,  twenty  years"  non- 
user  would  be  strong  evidence  of  abandonment. 
However,  the  duration  of  the  non-user  must  always 
be  considered  in  conjunction  with  the  nature  of  the 
particular  easement  concerning  which  the  question 
arises,  and  a  temporary  cessation  of  user  may 
sometimes  be  explained  by  evidence. 

An  easement  may  also  be  extinguished  by  the 
license  of  the  dominant  owner,  as  was  explained  in 
Chapter  II,  p.  22,  when  dealing  with  licenses. 


*  Seaman  v.   Vawdrey,  16  Ves.  390. 
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The  subject  of  the  revival  of  easements  and  natural  Revival  of 

•'  _  _  natural 

rights  may  be  briefly  dealt  with.  Any  right  which  "shts. 
is  merely  suspended  will  revive  when  the  cause 
of  suspension  is  removed,  but  a  right  which  is 
altogether  extinguished  can  never  revive.  It  will  be 
remembered  that  a  natural  right  cannot  be  ex- 
tinguished, but  may  be  suspended  b}'  an  easement 
adverse  to  it.  Thus,  a  right  to  the  uninterrupted 
flow  of  water  in  a  natural  stream  may  be  temporarily 
suspended  by  an  easement  to  obstruct  the  flow ;  but 
when  the  easement  is  extinguished,  the  natural  right 
revives. 

The  question   as  to  whether  an   easement  can  be  Revival  of 

_    .  easements. 

revived  depends  entirely  upon  fact.  It  it  can  be 
proved  that  the  easement  has  been  abandoned,  it 
cannot  be  revived,  but  only  re-created  by  grant  or 
prescription.  If  it  can  be  proved  that  the  easement 
has  only  been  suspended,  it  can  be  revived  at  any 
time. 

In  one  case^  the  Court  held  that  the  fact  of 
severance  of  the  property  in  a  certain  inn,  and  an 
adjoining  yard,  would  not  raise  a  presumption  of 
release  of  a  right  of  way  appurtenant  thereto,  for 
there  was  evidence  only  of  a  temporary-  discon- 
tinuance of  the  enjoyment,  or,  at  the  most,  a 
temporary  suspension  of  the  right,  and  not  of 
extinguishment  of  it  ;  and  that  consequently,  if  the 
property  in  the  severed  parts  of  the  dominant 
tenement  were  re-united  at  any  time,  the 
dominant  owner  would  be  at  liberty  to  resume 
the  user. 


1  Bower  v.  Hill,  2  Bing.  N.C.  339. 


176  THE     LAW    OF    EASEMENTS. 


SUMMARY    OF    CHAPTER    XL 

I. — An  easement  may  be  extinguished — 

(a)  By  Act  of  Parliament. 

(b)  By  operation  of  law. 

(c)  By  act  of  the  dominant  owner. 

2. — Examples  of  extinguishment  of  easements  by  opera- 
tion of  law  are — 

(a)  Fulfilment  of  purpose. 

(b)  Cessation  of  necessity. 

(c)  Substantial    change    in  nature  of  dominant 

tenement. 

(d)  Change  in  user,  so  as  to  increase  the  burden 

on  the  servient  owner  in  a  way  which 
cannot  be  resisted  (except  in  the  case  of  an 
easement  of  light). 

(e)  Unity  of  seisin  and  occupation. 

3. — Examples  of  extinguishment  of  easements  by  act  of 
dominant  owner  are — 

(a)  Release  (express  or  implied). 

(b)  Abandonment — in    which   case   intention    to 

abandon  must  be  proved. 
{c)  License. 

^.. — An  alteration  to  a  dominant  tenement  may  be  of 
such  a  nature  as  to  only  suspend  an  easement, 
and  not  to  constitute  an  abandonment. 

5. — Unity  of  possession  without  unity  of  seisin  causes 
a  suspension,  and  not  an  abandonment,  of  an 
easement. 

6. — A  natural  right  is  never  abandoned  ;  it  is  only 
suspended  during  the  existence  of  an  easement, 
and  revives  on  the  extinguishment  of  the  ease- 
ment. 

7, — An  easement  which  has  been  suspended  can  be 
revived.  One  which  has  been  abandoned  cannot 
be  revived ;    it  must  be  re-created. 


CHAPTER    XII. 


Remedies. 

The  main  object  of  this  small  treatise  is  to  show- 
to  a  student  or  layman  what  rights  are  attached,  in 
the  ordinary  way,  to  the  ownership  of  property,  and 
what  rights  may  be  added  thereto ;  such  added 
rights  being  confined  more  particularly  to  Easements. 
The  work  cannot,  how^ever,  be  complete  unless  some 
explanation  is  given  of  the  protection  afforded  by  the 
law  to  owners  of  land,  whose  rights  may  be  interfered 
with  by  other  persons,  although  a  description  of  the 
mode  of  procedure  in  bringing  or  defending  an 
action  at  law^  is  beyond  its  scope. 

There  are  three  methods  which  can  be  adopted  by  J/^remedies* 
a  person  over  whose  land  a  privilege,  interfering  with 
his  proprietary  or  natural  rights,  is  being  enjoyed. 
In  order  to  obtain  relief  or  redress  these  are: — 

1.  To  obstruct  the  exercise  of  such  privilege  Remedies  in 

case  of 

by  physical  means  {e.g.,  erecting  a  screen  '^[fj^^^'^^"''® 
to  prevent  light  from  his  own  land  from  right's"^ 
entering  his  neighbour's  windows). 

2.  To  apph-  to  the  Court  for  an  injunction  to 

restrain  an  adjoining  owner  from  doing 
something  which  interferes  with  his 
ordinary  rights  {e.g.,  an  action  for  an 
injunction  to  prevent  an  adjoining  owner 
excavating  his  land  in  such  a  way  as  to 
interfere  with  a  natural  right  of  support). 

12 
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Remedies 
of  a 

dominant 
owner 


3.  To  bring  an  action  for  damages  (and 
an  injunction  in  addition,  if  the 
circumstances  warrant  it),  caused  by 
an  interference  with  his  ordinary 
rights  {i.e.,  an  action  for  a  money 
payment  equivalent  to  the  damage 
sustained). 
The  remedies  of  a  dominant  owner,  in  case  a 
servient  owner  interferes  with  his  easement,  are  as 
nearly  as  possible  the  same  as  given  above.  They 
differ,  however,  mainly  in  the  first-named  case,  viz., 
that  of  the  adoption  of  physical  means  for  obtaining 
Trespass,  rcdrcss.  An  owner  of  land  has  no  right  to  enter  the 
land  of  another  for  the  purpose  of  obtaining,  by  his 
own  hands,  redress  for  a  grievance  he  may  sustain, 
and,  if  he  does  so,  it  is  at  his  own  risk.  He 
may  only  redress  a  grievance  by  physical  means  by 
doing  something  on  his  own  land.  If  he  enter  his 
neighbour's  land  he  is  liable  for  trespass.  Hence 
we  see  that,  although  a  man  ma\-  prevent  an  ease- 
ment of  light  from  being  acquired  over  his  land  by 
physical  means  {i.e.,  by  erecting  a  screen),  a  man 
who  has  acquired  an  easement  of  light  over  the  land 
of  his  neighbour  has  no  right  to  adopt  physical 
means  of  redress,  because  the  pulling  down  of  a 
screen  or  building  on  a  neighbour's  land  means  also 
a  trespass, 
^j'^^rference  The  poiut  is  further  exemplified  in  the  case  of 
one  person  having  a  right  of  way  over  the  land  of 
another.  Suppose  A  has  a  right  of  way  over  B's 
land ;  it  is  no  trespass  for  A  to  enter  B's  land.  If 
B  erect  a  fence  interfermg  with  A's  passage,  A  may 
pull  it  down,  even  if  such  fence  be  in  the  middle  of 
B's  land. 


of  way. 
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The  above  examples  show  that  a  person  may 
prevent  the  acquisition  of  an  easement  over  his  own 
land,  or  the  interference  with  an  existing  easement 
which  he  enjoys  over  the  land  of  another,  by 
physical  means,  provided,  in  so  doing,  he  does  not 
trespass  on  the  land  of  his  neighbour  ;  and  that  the 
right  belongs  not  only  to  a  dominant  owner,  but  also 
to  an  owner  who,  unless  he  prevents  the  acquisition 
of  an  easement,  runs  the  risk  of  becoming  a  servient 
owner. 

In  cases  where  physical  remedies  are  inapplicable,  pr<a'" 

'      -  r  r  '  forms  of 

an  action  at  law  must  be  brought  in  order  to  obtain  l",i"te/tc 
redress  for  a  grievance.  An  action  may  be  either  forms"of 
(a)  for  a  money  claim  representing  the  value  of  the 
damage  sustained,  or  {b}  for  an  injunction — i.e.,  for 
an  order  of  the  Court  requiring  the  defendant  to 
perform  some  act  (e.g.,  to  remove  an  obstruction),  or 
to  refrain  from  doing  something  (e.g.,  to  discontinue 
the  erection  of  a  building  which  would,  when  com- 
pleted, interfere  with  a  right  to  light). 

From  what  has  been  said  above,  it  will  be  seen 
that  the  kind  of  remedy  which  it  behoves  an  owner 
to  adopt,  when  his  rights  are  being  interfered  with, 
depends  largely  on  the  circumstances  of  the  case. 
Thus  : — 

If  A  excavates  his  land  so  as  to  endanger  the 
natural  right  of  support  to  B's  land,  B  can  apply  for 
an  injunction  to  restrain  A  from  continuing  the 
excavation.  The  Court  will  grant  an  injunction  if 
it  can  be  shown  that  A's  excavation  has  been,  or 
his  further  contemplated  excavation  is,  such  as  to 
endanger  B's  land.  If,  however,  A  excavates  his 
land  to  such  an  extent  as  to  actually  cause  B's  land 
to  subside,  it  will  be  too  late  to  obtain  an  injunction 
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to  prevent  what  has  already  happened.  B  can, 
however,  bring  an  action  for  the  money  value  of  the 
damage  he  has  suffered,  and,  in  addition,  for  an 
injunction  to  prevent  further  excavation. 

Again,  suppose  A  erects  buildings  on  his  land  so 
as  to  obstruct  B's  ancient  lights,  B  may  either  bring 
an  action  against  A  for  an  injunction  to  restrain  A 
from  building  further,  or  to  compel  him  to  pull 
down  the  building  already  erected,  or  he  may 
claim  damages  in  money  to  compensate  him  for 
the  injury  caused  to  his  property. 
No  damages      The  illegality  of  committing   a    trespass   for   the 

obtainable  .  .  . 

against  a      purpose  of  abating  a  nuisance,  is  not  such  a  severe 

trespasser      r        r  o  ' 

redresses'^'^  deprivation   of    rights    as    it   appears    at    first  sight. 

gdevajices.  Supposc  A  has  a  right  of  light  to  his  window  over 
B's  land,  and  B  erects  a  screen  blocking  out  the 
light ;  A's  proper  course  of  procedure  is  undoubtedly 
to  apply  to  the  Court  for  an  injunction  to  compel  B 
to  remove  the  screen,  or  else  to  brmg  an  action  for 
damages  against  B.  Suppose,  howexer,  that  A, 
instead  of  taking  legal  action,  takes  illegal  action  by 
trespassing  on  B's  land,  and  pulling  down  the  screen. 
All  the  damage  which  A  will  have  sustained,  by 
reason  of  the  erection  of  the  screen,  will  be  the 
amount  of  labour  expended  by  him  in  removing 
it.  B  is,  of  course,  entitled  to  bring  an  action 
against  A  for  damages  occasioned  by  the  trespass ; 
but  he  cannot  be  awarded  any  damages  in  respect  of 
the  removal  of  the  screen,  because,  in  this  case,  he 
had  no  right  to  erect  it.  B  can,  in  such  case,  only 
recover  from  A  the  value  of  any  other  damage  that  A 
may  have  caused  to  his  premises. 

It  is,  nevertheless,  unadvisable   to  commit  a  tres- 
pass for  the  purpose  of  abating  a  nuisance;  if  not  for 
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any  other  reason,  certainly  for  this  practical 
one,  viz.,  that  if  the  servient  owner  afterwards 
recommences  the  nuisance,  the  dominant  owner 
is  again  put  to  the  trouble  of  trespassing,  and 
the  process  may  continue  ad  infinitum.  It  is  far 
better  to  obtain  redress  through  the  Court  in  the 
first  place. 

There    are,    according    to    Coke,^   two    ways    of  noj^ofake 
redressing  a    nuisance — first,   by   action    to    recover  one's^'own'^ 
damages  and  for  judgment  that  the  nuisance  shall 
be    removed  or  abated,  as  the  case  requires  ;   and, 
secondly,  by  the  aggrieved  party  abating  the  nuisance 
himself. 

It  is  clear  that  if  a  man  obstruct  a  flow 
of  water  to  which  another  is  entitled,  or  obstruct 
a  right  of  way,  the  aggrieved  party  can  himself 
remove  the  obstruction.  This  remedy  should,  how- 
ever, be  used  very  carefully.  There  is  alwa}'s  some 
risk  attaching  to  it,  because  in  cases  where  the  onh- 
means  of  obtaining  an  abatement,  by  physical  means, 
involves  a  trespass  on  the  servient  tenement,  and 
such  tenement  is  in  the  actual  occupation  of  the 
owner,  it  is  likely  to  lead  to  a  breach  of  the  peace. 
In  abating  a  private  nuisance  a  party  is  bound  to 
take  reasonable  precautions  that  no  more  damage  is 
done  than  is  necessary  for  effecting  his  purpose, 
without  injury  to  third  parties.  It  is,  in  fact,  always 
dangerous  to  "  take  the  law  into  one's  own  hands."' 
The  proverb,  "  More  haste,  less  speed,"  applies  ;  and 
the  impatient  man,  mstead  of  avoiding  litigation  by 
this  means,  will  very  often  incur  it  more  certainly 
and  more  swiftly. 

^  Batten's  Case,  9  Rep.  54. 
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Hitih co.nl       The  old  authorities  laid  it  down  that  the  remedj' 

now  capable 

°erin«'?.aw'  h'  ^^Z  of  laii'    for  the  disturbance    of   an    easement 

niity  con-  was  either  by  action  at  law,  or  b\-  suit  in  equity :  but 

currently.     ^^^  ^^^^  Judicature   Act,   1873   (36   cS:  37   Vict.,  c.  66, 

ss.  16,  24,  25),  the  jurisdiction,  both  of  the  Court  of 

Chancery  and  of    the    Common    Law   Courts,   was 

transferred    to    the    High    Court    of    Justice,    which 

now  administers  law  and  equity  concurrently.       The 

distinction   between   law  and   equity   in    all    disputes 

respecting    procedure  was  thus   abolished,  and   the 

old  forms  of  procedure   superseded.      W'ith  respect 

Jurisdiction  to  proceedings  in  a  County  Court,  it  mav  be  noticed 

of  County  l  o 

Court.  ^1-,^^  1-,^^,  tl^g  County  Courts  Acts,  1888  and  1903, 
the  County  Courts  have  jurisdiction  to  try  any 
action  in  which  the  title  to  an  easement  or  licence 
comes  in  question  "  where  neither  the  value  nor 
reserved  rent  of  the  lands,  tenements,  or  here- 
ditaments in  respect  of  which  the  easement  or  licence 
is  claimed,  or  on,  through,  over,  or  under  which  such 
easement  or  licence  is  claimed,  shall  exceed  the  sum 
of  one  hundred  pounds  by  the  year." 

Actual  In  some  cases,  before  actions  can  be  maintained 

damage  and 

if^a'  for  the  disturbance  of  rights,  it  is  necessary  to  prove 

damaiie. 

actual  damage.  Actual  damage  is  essential  to  support 
an  action  for  disturbance  of  a  natural  right,  but  the 
law  will  generally  allow  presumption  of  damage  to 
be  nUade  in  the  case  of  disturbances  of  easements  (as 
distinguished  from  natural  rights),  although  no  actual 
damage  has  resulted  to  the  dominant  owner,  because 
any  disturbance  of  an  easement  must  be  an  injury  to 
the  right  of  the  owner,  since  it  tends  to  call  his  right 
in  question  and  to  afford  evidence  against  his  title. ^ 


^  Bondini  v.  Backhouse,  9  H.L.C.  503. 
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When  actual  damage  is  requisite  to  give  a  cause 
of  action  for  disturbance,  or  if  the  user  of  an 
easement  is  obstructed,  the  damage  or  obstruction 
must  be  substantial  in  its  character.  It  is  not 
sufficient  to  show  a  merely  nominal  amount  of  injury, 
or  a  trifling  obstruction. 

As    an    easement    is    a    benefit    attached    to    the  Temporary 

damage. 

dominant  tenement,  the  party  in  possession  may 
sue  in  respect  of  an  interference  with  its  enjoy- 
ment, even  though  such  interference  is  of  a 
temporary  nature  only ;  and  if  the  interference  is 
of  a  permanent  nature,  and  injurious  to  the  in- 
heritance, the  reversioner  ma}-  also  bring  an  action 
for  the  same  disturbance.  Thus,  in  an  action  for 
injury  to  the  plaintiff's  reversionary  interest  in  a 
house,  by  the  erection  of  a  hoarding  which  ob- 
structed its  ancient  lights,^  Mr.  Justice  Williams 
said:  '"If  at  the  trial  it  appears  that  the  thing 
complained  of  is  of  a  mere  transitory  character, 
the  jury  will  come  to  the  conclusion  that  it  is  not 
such  an  injury  as  to  entitle  the  plaintiffs  to  main- 
tain the  action.  But  it  ma}'  be  that  this  hoarding 
may  have  been  kept  up  in  denial  of  the  plaintiffs' 
title  to  the  window  in  question,  in  which  case  it 
might  furnish  a  serious  bod}'  of  evidence  against 
them,  if  ever  their  rights  should  come  to  be 
contested." 

In  another  case^  the  Court  thought  that  the 
making  of  fires,  and  causing  smoke,  was  not  an  act 
of  a  permanent  nature,  so  as  m  itself  to  be  an  injury 
to  the  reversion.    But  there  are  abundant  authorities 


^  Met.  Assoc.  V.  Fetch,  5  C.B.  N.S.  504. 
-  Simpson  v.  Savage,  1  C.B.  N.S.  347. 
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to  the  effect  that,  though   the  injury  complained  of 
may  not  be  of  a  permanent   nature  in  the  sense  of 
lasting  for  years,  yet   it  might  be   permanent   in  the 
sense  of  its  being  an  injury  to  the  reversion. 
RiKhtofa        An    action   for  the  obstruction   of   ancient    hghts 

temporary 

owner.  j^^y  ^^  brought  by  any  person  who  has  an  interest 
in  the  building  to  which  the  right  is  attached,  and 
who  has  suffered  injury  by  such  obstruction.  For 
instance,  a  tenant  from  year  to  year  may  obtain  an 
injunction  to  restrain  the  obstruction,  but  it  will,  it 
seems,  be  limited  to  the  period  of  the  remainder  of 
his  term  of  holding. 

Right  of  jf  ^\^Q  obstruction  is  of  a  permanent  character  and 

reversioner.  ^ 

injurious  to  the  reversion,  the  reversioner  may  bring 
an  action  either  for  an  injunction  or  damages ;  but  if 
the  injury  caused  by  the  obstruction  is  only  an 
injury  to  the  occupier  of  the  house,  the  reversioner 
cannot  sue. 
cominu-  An  action  may  be  brought  for  continuing,  as  well 

ance  of,  or  jo  u 

repetition  ^g  £qj.  creating,  anything  by  which  an  easement  is 
withrights^  disturbed  ;  and  if  the  disturbance  of  an  easement  is 
continued  after  an  action  has  been  brought  and 
damages  recovered  for  the  original  act  of  disturbance, 
or  if  a  fresh  disturbance  arises  from  the  original  act, 
a  second  action  may  be  brought  for  the  continuance, 
or  the  fresh  damage  sustained  ;  and  the  judgment  in 
the  first  action  is  no  bar  to  the  right  to  bring  the 
second,  whether  it  is  at  the  suit  of  the  dominant 
owner,  or  of  the  reversioner.  In  a  case  already 
referred  to,^  the  lessees  of  coal  under  the  respondent's 
land  had  worked  the  coal  so  as  to  cause  a  subsidence 
of  the  land  and  injury  to  houses  thereon  in  the  year 

^  Mitchell  V.  Darley  Main  Colliery,  11  App.  Cas.  127. 
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1868.  For  the  injuries  thus  caused  the  lessees  made 
compensation.  They  worked  no  more  ;  but  in  1882 
a  further  subsidence  took  place,  causing  further 
injury.  There  would  have  been  no  additional 
subsidence  if  an  adjoining  owner  had  not  worked 
his  coal,  or  if  the  lessees  had  left  enough  support 
under  the  respondent's  land  ;  and  it  was  held  that 
the  cause  of  action  in  respect  of  the  further 
subsidence  did  not  arise  until  such  subsidence 
occurred,  and  that  the  respondent  could  maintain  an 
action  for  the  injury  thereby  caused,  although  more 
than  six  years  had  passed  since  the  last  working  b)- 
the  lessees. 

The  remedy  for  a  continuous  disturbance  of  an 
easement,  \\hich  was  at  one  time  afforded  at  la^^•  by 
an  indefinite  series  of  actions,  was  obviously,  in 
many  cases,  quite  inadequate,  and  the  Court  of 
Chancery  has  always  exercised  the  power  of  inter- 
fering by  injunction  to  stop  the  whole  mischief 
complained  of.  As  we  have  before  stated,  the 
jurisdiction  both  of  the  Court  of  Chancery  and  of 
the  Common  Law  Courts  is  now  vested  in  the 
High  Court  of  Justice,  which  has  power  to  enter- 
tain legal  and  equitable  claims  and  defences  alike, 
and  which  usually  adjudicates  upon  a  large  number 
of  claims  for  injunctions  for  obstruction  of  light  and 
air,  pollution  of  streams,  and  disturbances  of  other 
kinds  of  easements. 

It  is  impossible  to  lay  down  any  general  rule 
as  to  the  cases  in  which  the  Judges  will  interfere 
in  this  way.  We  may,  however,  point  out  that 
though  in  most  cases  it  happens  that  when  an 
injunction  is  applied  for,  the  act  of  obstruction 
has  already  commenced,  and  damage  to  some  extent 
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obtarnabie  ^^^  occurrcd  ;  yet  there  are  many  cases  in  which 
cases'before  the  Courts  will  restrain  the  disturbance  of  an  ease- 
suffered,  ment  when  there  is  nothing  more  than  a  reason 
to  fear  disturbance — when  the  action,  to  use  the 
technical  phrase,  is  merely  quia  timet  (=  because  he 
fears).  But  it  is  not  in  every  case  of  threatened 
disturbance  that  the  Court  will  act.  It  has  been 
held  that  in  order  to  maintain  a  quia  timet  action  to 
restrain  an  apprehended  injury,  the  plaintiff  must 
prove  imminent  danger  of  a  substantial  kind,  or  that 
the  apprehended  injury,  if  it  does  come,  ^\■ill  be 
irreparable. 

In  a  case  that  has  been  decided,^  the  plaintiff 
was  .  a  manufacturer  of  paper,  his  mills  being 
situated  on  the  bank  of  a  river,  the  water  of 
which  he  used  to  a  large  extent  in  his  process  of 
manufacture,  for  which  purpose  it  was  essential  that 
the  water  should  be  ver}^  pure.  The  defendants,  who 
were  alkali  manufacturers,  were  depositing  on  a  piece 
of  land  close  to  the  river,  and  about  a  mile  and  a-half 
higher  up  than  the  plaintiff's  mills,  a  large  heap  of 
refuse  from  their  works.  It  was  proved  that,  in  the 
course  of  a  few  years,  a  liquid  of  a  very  noxious 
character  would  flow  from  the  heap,  and  would 
continue  flow  ing  for  forty  years  or  more,  and  that  if 
this  liquid  should  And  its  way  into  the  river  to  any 
appreciable  extent,  the  water  would  be  rendered 
unfit  for  the  plaintiff's  manufacture,  and  his  trade 
would  be  ruined.  The  plaintiff  did  not  allege  that 
he  had  as  yet  sustained  any  actual  injury.  The 
defendants  said  that  they  intended  to  use  all  proper 
precautions    to    prevent    the    noxious    liquid    from 


Fletcher  v.  Bealey.  28  Ch.D.  688. 


THE     LAW     OF     EASEMENTS.  187 


,2:etting  into  the  river:  and  it  was  held  by  Mr.  Justice 
Pearson  that,  it  being  quite  possible,  by  the  use  of 
due  care,  to  prevent  the  liquid  from  flowing  into  the 
river,  and  it  being  also  possible  that,  before  it  began 
to  flow  from  the  heap,  some  method  of  rendering  it 
innocuous  might  have  been  discovered,  the  action 
could  not  be  maintained,  and  must  be  dismissed 
with  costs.  The  dismissal,  however,  was  expressly 
declared  to  be  without  prejudice  to  the  right  of  the 
plaintiff  to  bring  a  fresh  action  in  case  of  actual 
injury  or  imminent  danger. 

The  subiect  of  mandatorv  injunctions  also  calls  Mandatory 

J  ^  •'  injunction. 

for  some  notice.  A  )nandatory  injunction  is  one 
which  compels  the  defendant  to  perform  an  act,  the 
effect  of  which  is  to  restore  matters  to  the  position 
in  which  they  stood  before  the  injury,  of  which  the 
plaintiff  complains,  was  committed.  This  jurisdic- 
tion is  always  exercised  by  the  Court  with  caution, 
and  in  some  of  the  earlier  cases  it  was  said  that 
extraordinary  caution  was  needed.  But  in  an 
"ancient  lights'"  case,^  Jessel,  the  Master  of  the 
Rolls,  repudiated  the  idea  that  a  larger  amount  of 
judicial  caution  was  needed  in  granting  orders  of 
this  nature  than  ought  to  be  shown  in  granting 
any  other  kind  of  injunction. 

An  order  for  a  mandator}-  injunction  will  not,  as 
a  rule,  be  made  except  at  the  hearing,  unless  the 
defendant  has  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  the  work  complained  of 
pending  litigation,  or  after  notice  ;  or  unless  it  is 
shown  that  irreparable  mischief  will  be  done  if  the 
injury  is  allowed  to  continue  until  the  hearing. 


*  Smith  V.   Smith,   L.R.   20  Eq.  500. 
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When  'pj^g  comparative  convenience  or  inconvenience  of 

granted.  » 

the  procedure  is  an  essential  matter  for  consideration 
on  the  question  whether  a  mandatory  injunction 
should  be  granted  or  withheld,  and  in  this  con- 
nection the  Court  will  have  regard  to  the  point 
whether  or  not  the  damage  can  be  estimated  and 
sufficiently  compensated  by  a  pecuniary  payment. 
Originally  the  Court  of  Chancery  had  no  jurisdiction 
to  award  damages.  The  power  to  do  so  was  con- 
ferred by  the  Chancery  Amendment  Act,  1858,  more 
commonly  known,  from  the  name  of  its  author,  as 
"  Lord  Cairns's  Act"  (21  &  22  Vict.  c.  27).  Inde- 
pendently, however,  of  this  Statute,  the  High  Court 
of  Justice  can,  under  the  Judicature  Act,  award 
either  an  injunction  or  damages,  the  discretion  of 
the  Judges  being  one  to  be  reasonably  and  cautiously 
exercised,  according  to  the  facts  of  the  particular 
case,  it  not  being  possible  to  lay  down  any  general 
rule.  It  is  true  that  where  the  defendant  has  erected 
or  substantially  erected  his  building,  either  after 
action  brought,  or  otherwise,  with  notice  of  the 
plaintiffs  right  and  in  defiance  of  his  protests,  the 
Judges  have  absolutely  refused  to  allow  him  to 
compensate  the  plaintiff  with  damages,  and  have 
forced  him  to  pull  down  his  building.  But  except 
in  such  cases  of  wilful  breach  of  duty  the  Courts 
have  declined  to  fetter  their  discretion. 

The  tendency  of  the  earlier  decisions  was  to  award 
damages  in  preference  to  a  mandatory  injunction, 
whenever  the  injury  to  the  plaintiff  could  be  reason- 
ably estimated  in  money — whenever,  in  fact,  the 
injury  was  not  irreparable  except  by  the  restoration 
of  the  previous  condition  of  things.  But  recently 
the  inclination'of  the  Judges  appears  to  have  been 
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to  exercise  the  discretion  only  in  cases  where  the 

damage  to  the  plaintiff,  although  not  so  trifling  as  to 

exclude  the  jurisdiction   altogether,   is  yet  small  in 

amount  and  capable  of  being   amply   compensated 

by  a  money  payment  ;   and  when  there  are  special 

circumstances  which  would   make    it  oppressive  to 

grant  an  injunction. 

When  damages  are  awarded    they  are  estimated  Damages. 

•'  how- 

according    to    the    diminution    of   value,    not    only  estimated. 

for  the  purposes  of  the  occupation  or  business  for 
which  the  premises  are  used  at  the  time  when 
the  action  is  brought,  but  also  to  which  they  may 
in  future  be  made  applicable.  The  character  of 
the  neighbourhood  and  the  interest  the  plaintiff 
has  in  the  building  must  also  be  taken  into  con- 
sideration. 


SUMMARY    OF    CHAPTER    XII. 

I. — The  three  remedies  of  an  owner  whose  rights  are 
being  interfered  with  are — 

[a)  To  abate  the  nuisance  himself. 

ih)  To  apply  to   the    Court    for   an    injunction 

compelling   the    defendant    to    abate    the 

nuisance. 
{c)  To   bring   an    action    for  the  money   value 

of  the  damage  caused  by  the  interference. 

2. — An  owner  has  no  legal  right  to  trespass  on  his 
neighbour's  land,  even  though  his  object  is  to 
redress  a  grievance.  His  only  legal  right  in 
such  a  case  is  to  obtain  redress  through  the 
Court. 

3. — The  particular  kind  of  legal  remedy  which  is  applic- 
able in  any  case  can  only  be  decided  by  the  Court. 
As  a  rule,  in  case  of  an  injury,  the  Court  will  be 
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in  fa\our  of  a  settlement  by  payment  of  the 
money  value  of  the  damage  caused,  rather  than 
that  of  granting  an  injunction. 

4.- — If  an  owner  of  land  trespass  on  the  land  of  his 
neighbour  for  the  purpose  of  remoxing  some- 
thing which  interferes  with  his  own  rights,  his 
neighbour,  although  entitled  to  bring  an  action 
for  trespass,  can  sustain  no  money  claim  for 
damage  caused  by  the  removal  of  the  obstruc- 
tion, unless  damage  was  done  to  the  land  by 
such  removal. 

5. — A  physical  remedy  which  involves  a  trespass  is  not 
a  satisfactory  one,  since,  in  the  event  of  a  renewal 
of  the  obstruction,  a  repetition  of  the  trespass 
becomes  necessary.  It  is  better  not  to  take  the 
law  into  one's  own   hands. 

6. — Any  person  who  has  an  interest  in  a  tenement 
(whether  freeholder,  lessee,  yearly  tenant,  &c.) 
may  bring  an  action  against  any  person  inter- 
fering with  his  rights.  The  damages  he  can 
claim  are,  however,  limited  to  the  depreciation 
in  the  value  of  his  own  interest. 

7. — The  settlement  of  one  action  does  not  interfere  with 
an  aggrieved  party's  right  to  a  further  action  in 
case  damage  is  continued  or  repeated.  In  order 
to  succeed  in  an  action  a  plaintiff  must,  by 
the  Statutes  of  Limitations,  commence  it  within 
six  years  of  the  date  of  the  suffering  of  the 
injury. 

8. — The  general  practice  of  the  Courts  is  to  award 
damages  in  preference  to  granting  an  injunction, 
particularly  in  cases  where  the  injury  to  the 
plaintiff's  rights  is — (i)  small,  (2)  capable  of 
being  compensated  by  a  money  payment,  and 
(3)  where  it  would  be  oppressive  to  the  defen- 
dant to  grant  an  injunction. 


APPENDIX. 


THE    PRESCRIPTION    ACT,    183-2. 

(2  and  3    Will.  IV.,  Cap.  LXXI.) 

An    Act    for    shortening    the    Time    of     Prescription    in    Certain 
Cases.  ['.si  August.  7832-] 

WHEREAS  the  Expression,  '  Time  Immemorial, 
or  Time  whereof  the  Memory  of  Man  runneth 
not    to    the   contrary,'   is   now   by  the   Law  of  England 
in    many    Cases  considered  to  include  and    denote    the 
whole  Period  of  Time  from  the  Reign  of  King  Richard 
the  First,  whereby  the  Title  to  Matters  that  have  been 
long   enjoyed    is   sometimes   defeated   by    showing    the 
Commencement  of  such  Enjoyment,  which  is  in  many 
Cases  productive  of    Inconvenience  and   Injustice;    for 
Remedy    thereof    be    it    enacted    by    the    King's    most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the   Lords   Spiritual   and    Temporal,  and  Commons, 
in    this    present    Parliament    assembled,    and    by    the 
Authority  of  the  same.  That  no  Claim  which    may   be  claims  to 
lawfully    made    at     the    Common     Law,    by    Custom,  comnfon 
Prescription,  or  Grant,  to   any    Right   of    Common    orprofi°s|'' 
other   Profit  or  Benefit  to  be  taken  and  enjoyed  from  pJ^j,"*^'^-""' 
or   upon   any   Land    of   our  Sovereign   Lord  the   King,  af/g^r^Thirty 
His   Heirs  or   Successors,   or   any   Land    being    Parcel  ^'ears'  En- 

'  -'  ,  ^  joyment  by 

of  the  Duchy  of  Lancaster  or  of  the   Duchy  of  Cornwall,  shewing  the 

■'  T  T~>  n    J      Commence- 

or    of    any    Ecclesiastical    or    Lay    Person,    or    Bodyment; 
Corporate,    except    such    Matters    and    Things   as   are 
herein  specially  provided  for,  and  except  Tithes,  Rent, 
and  Services,  shall,  where  such  Right,  Profit,  or  Benefit, 
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shall    have    been    actually    taken    and    enjoyed    by    any 

Person    claiming    Right    thereto    without    Interruption 

for   the    full    Period   of   Thirty   Years,    be   defeated   or 

destroyed  by  shewing  cnly  that  such    Right,  Profit,  or 

Benefit   was  first  taken  or  enjoyed  at  any  Time  prior 

to  such  Period  of  Thirty  Years,  but  nevertheless  such 

Claim    may    be  defeated  in    any   other  Way   by  which 

after  Sixty    the  Same  is  now  liable  to  be  defeated;  and  when  such 

joymentthe  Right,  Profit,  or  Benefit  shall  have  been  so  taken  and 

absohue,  "^   enjoyed  as  aforesaid  for  the  full  Period  of  Sixty  Years, 

by  co'nsent  the    Right     thereto    shall     be     deemed     absolute     and 

mem'''^'      indefeasible,  unless  it  shall   appear  that  the  same   was 

taken   and    enjoyed    by   some    Consent    or    Agreement 

expressly   made   or   given    for    that     Purpose   by    Deed 

or    Writing. 


In  Claims 
of  Right  of 
Way  or 
other  Ease- 
ment the 
Periods  to 
be  Twenty 
Years  and 
Forty 
Years. 


II.     And  be  it  further  enacted.  That  no  Claim  which 

may  be  lawfully  made  at  the  Common  Law,  by  Custom, 

Prescription,  or  Grant,  to  any  Way  or  other  Easement, 

or   to  any  Watercourse,  or  the  Use  of  any  Water,  to 

be  enjoyed  or  derived   upon,   over,   or   from   any   Land 

or    Water   of   our  said   Lord    the    King,   His   Heirs  or 

Successors,  or  being  Parcel  of  the  Duchy  of  Lancaster 

or   of  the    Duchy    of   Cornwall,   or  being   the    Property 

of  any  Ecclesiastical  or  Lay  Person,  or  Body  Corporate, 

when  such  Way  or  other  Matter  as  herein  last  before 

mentioned    shall    have    been    actually   enjoyed    by   any 

Person    claiming    Right    thereto    without    Interruption 

for  the  full  Period  of  Twenty  Years,  shall  be  defeated 

or  destroyed  by  shewing  only  that  such  Way  or  other 

Matter   was    first    enjoyed   at    any  Time  prior  to  such 

Period  of  Twenty  Years,  but  nevertheless   such  Claim 

may  be  defeated  in  any  other  Way  by  which  the  same 

is  now  liable  to  be  defeated  ;  and  where  such  Way  or 

other    Matter   as    herein    last    before    mentioned    shall 

have  been  so  enjoyed  as  aforesaid  for  the   full   Period 

of   Forty   Years,   the    Right    thereto    shall    be   deemed 

absolute   and    indefeasible,   unless    it   shall   appear   that 

the  same  was  enjoyed  by  some   Consent  or  Agreement 

expressly   given    or   made    for   that    Purpose    by    Deed 

or  Writing. 
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III.  And    be    it    further    enacted,    That   when    theci^'mto^ 

the  Use  of 

Access  and    Use    of    Light   to   and    for   any    DwelUng  Light 
House,   Workshop,    or   other    Building  shall  have  been  20  Years  in- 
actually    enjoyed    therewith    for    the     full     Period     of  unless; 
Twenty   Years    without  Interruption,   the  Right  thereto  have^been 
shall    be  deemed   absolute   and    indefeasible,   any   local  ^^  Consent. 
Usage    or    Custom    to    the    contrary    notwithstanding, 
unless    it  shall  appear  that  the  same  was   enjoyed   by 
some    Consent  or    Agreement  expressly  made  or  given 
for  that  Purpose  by  Deed  or  Writing. 

IV.  And    be    it    further   enacted.   That    each   of  the  Before- 
respective    Periods   of    Years    herein-before    mentioned  periods  to 
shall  be  deemed  and  taken  to  be  the  Period  next  before  those^r^xt 
some  Suit   or  Action   wherein   the  Claim  or   Matter  to  for ciaftiis* 
which  such  Period  may  relate  shall  have  been  or  shall  *°  ""^'ch 

J  such 

be  brought  into  question,  and  that  no  Act  or  other  Periods 
Matter  shall  be  deemed  to  be  an  Interruption,  within 
the  Meaning  of  this  Statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in 
for  One  Year  after  the  Party  interrupted  shall  have 
had  or  shall  have  Notice  thereof,  and  of  the  Person 
making  or  authorizing  the  same  to  be  made. 

V.  And   be  it   further  enacted.  That  in   all   Actions  in  Actions 
upon  the  Case  and  other  Pleadings,  wherein  the  Party  case  the 
claiming  may  now  by  Law  allege  his  right  generally,  ma" afiege 
without    averring    the    Existence    of   such    Right   from  ^enerluy, 
Time    immemorial,  such    general    Allegation    shall    still  p^g^gg^t 
be  deemed  sufficient,  and  if   the  same  shall  be  denied, 

all  and   every  the   Matters   in  this  Act  mentioned  and 
provided,  which   shall   be  applicable  to  the    Case,  shall 
be   admissible    in    Evidence   to   sustain    or   rebut    such 
Allegation  ;    and    that    in   all    Pleadings   to    Actions   of  in  Pleas  to 
Trespass,  and    in    all  other    Pleadings    wherein    before  and'Tthe^r 
the  passing  of   this  Act  it  would   have  been  necessary  ^here  Party 
to     allege     the     Right     to    have    existed    from    Time"f,^^'°. 

'^  '^  allege  his 

immemorial,    it     shall     be     sufficient     to     allege     the  ciaimfrom 

•  Time  imme- 

Eniovment   thereof   as   of    Right    by   the   Occupiers  of  moriai.  the 

,     ■*  J,  .  ,  r      ,  •         ,    .  1  Periodmen- 

the    1  enement  m  respect  whereoi    the  same  is  claimed  tioned  in 
for  and  during  such  of   the  Periods  mentioned   in  this  maybe 

13 
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Restricting 
the  Pre- 
sumption to 
be  allowed 
in  support 
of  Claims 
herein  pro- 
vided for. 


alleged:       Act  as   may  be  applicable    to    the    Case,   and   Avithout 

andtxcep-  -^  ^^ 

tionsor        claiming  in  the  Name  or  Riirht  of    the  Owner   of   the 

other  '^  "^  .  . 

Matters  to    Fee,  as  is  now  usually  done;     and  it    the  other  Party 

be  replied         ,      , ,       •  ,  i  i  ,  •  -r^  .l- 

specially.  Shall  intend  to  rely  on  any  1  ic)\  iso,  hxception, 
Incapacity,  Disability,  Contract,  Af^reement,  or  other 
Matter  herein-before  mentioned,  or  on  any  Cause  or 
Matter  of  Fact  or  of  Law  not  inconsistent  with  the 
simple  Fact  of  Enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  Allegation  of 
the  Party  claiming,  and  shall  not  be  received  in 
Evidence  on  any  general  Tra\  erse  or  Denial  of  such 
Allegation. 

VI.  And  be  it  further  enacted.  Thai  in  the  several 
Cases  mentioned  in  and  pro\ided  for  by  this  Act,  no 
Presumption  shall  be  allowed  or  made  in  fa\our  or 
support  of  any  Claim,  upon  Proof  of  the  Exercise  or 
Enjoyment  of  the  Right  or  ?^Iatter  claimed  for  any 
less  Period  of  Time  or  Number  of  Years  than  for 
such  Period  or  Number  mentioned  in  this  Act  as 
may  be  applicable  to  the  Case  and  to  the  Nature  of 
the  Claim. 

\TI.  Provided  also,  That  the  Time  during  which 
any  Person  otherwise  capable  of  resisting  any  Claim 
to  any  of  the  Matters  before  mentioned  shall  ha\e 
been  or  shall  be  an  Infant,  Idiot,  Non  compos  mentis, 
Feme  Covert,  or  Tenant  for  Life,  or  during  which 
any  Action  or  Suit  shall  have  been  pending,  and 
which  shall  ha\e  been  diligently  prosecuted,  until 
abated  by  the  Death  of  any  Party  or  Parties  thereto, 
shall  be  excluded  in  the  Computation  of  the  Periods 
herein-before  mentioned,  except  only  in  Cases  where 
the  Right  or  Claim  is  hereby  declared  to  be  absolute 
and  indefeasible. 

VIII.  Provided  always,  and  be  it  further  enacted. 
That  when  any  Land  or  Water  upon,  over,  or  from 
which  any  such  Way  or  other  convenient  \\  atercourse 
or  Use  of  Water  shall  have  been  or  shall  be  enjoyed 
by'this'^xt.  or  derived  hath  been  or  shall  be  held  under  or  by 
virtue  of  any  Term   of   Life,  or    any    Term    of    Years 


Proviso  for 
infants,  &c. 
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exceeding  Three  Years  from  the  granting  thereof,  the 
Time  of  the  Enjoyment  of  any  such  Way  or  other 
Matter  as  herein  last  before  mentioned,  during  the 
Continuance  of  such  Term,  shall  be  excluded  in  the 
Computation  of  the  said  Period  of  Forty  Years,  in 
case  the  Claim  shall  within  Three  Years  next  after 
the  End  or  sooner  Determination  of  such  Term  be 
resisted  by  any  Person  entitled  to  any  Reversion 
expectant  on  the  Determination  thereof. 

IX.  And  be  it  further  enacted.  That  this  Act    shall  ^^''^"o 

'  extend  to 

not  extend  to  Scotland  or  Ireland.  Scotiaiid  or 

Irelana. 

X.  And  be   it   further   enacted.  That  this  Act   shall  Commence- 
commence     and     take     effect     on    the    First    Day    of  Act. 
Michaelmas  Term  now  next  ensuing. 

XI.  And   be  it  further  enacted,  That  this  Act  may  Act  may  be 
be  amended,  altered,  or    repealed    during    this    present 
Session  of    Parliament. 
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ABANDONMENT 

in  case  of  discontinuous  easements,  direct  evidence  of  intention 

to  abandon,  sufficient,    172. 
where   evidence    indirect,    non-user   for   twenty    years    should    be 

proved,  172. 
non-user  the  principal  evidence,  173. 
intention    of  dominant   owner  [to  abandon  or  renounce   his  right 

material,   173,   174. 
temporary  cessation  of  user  may  be  explained  by  evidence,   174. 

ABATEMENT  OF  NUISANCE  : 

party  aggrieved  may  enter  and  abate  nuisance  himself,   181. 
great  care  requisite  in  such  proceeding,   181. 
abatement  without  notice  may  lead  to  breach  of  the  peace,   181 
party  entering  must  take    reasonable   precautions  to  do  no  more 

damage  than  necessary,    181. 
danger  attendant  on  taking  the  law  into  one's  own  hands,   181. 

ABEYANCE, 

right  of  light  may  be  in,  where  building    pulled  down,   173. 

ABSOLUTE    RIGHT, 

what  is,  54. 

"  ACCESS"    OF    LIGHT  : 

meaning  of  the  term,  57. 
aperture  must  be  permanent,   57. 

ACQUIESCENCE 

to  interruption  of  easement,  54. 

of  tenant  would,  but    for    Section  8    of    Prescription  Act,  create 

easement  over  landlord's  land,  66. 
when  it  will  create  easement  of  light,   89. 

ACQUISITION 

of  easements,  27  et  scq. 
how  prevented,   71. 
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ACT    OF    PARLIAMENT, 

easements  may  be  ac(iuired  by,   JO. 
or  extinguished  by,   169. 

ACTS    OF    PARLIAMENT 
(see  Statutes). 

ACTION  : 

right  claimed   inchoate  till  action   brouglit,   59. 
cannot  be  commenced  merely  to  establish  easement,  60. 
procedure,  6L 

time  during  which  it  has  been  proceeding,  to  be   deducted   from 
periods  giving  right,  50,  62,  64. 

ACTUAL    D.\MAGE 

in    some    cases    necessary    to    sustain    action    for    disturbance    of 

rights,  182. 
law    will    generally    allow    presumption     of    damage    in    case    of 

disturbance  of  easements,   1S2. 

ACTUAL    ENJOYMENT  : 

"actually  enjoyed,"    meaning  of,   58. 

of  use  of  light  a  question  of  fact,  92. 

where  window  boarded  up  no  right  of  light  acquired,  93. 

the  enjoyment  need  not    be  absolutely  continuous,   56,  93. 

AFFIRMATIVE    EASEMENTS,   75. 

AGREEMENT, 

where  right  to  light  enjoyed    by,  58. 


AIK 


natural  right  to,  17,  105. 

landowner  entitled  to  the  air  perpendicularly  over  his  land,  17,  105. 

when  right  becomes  an  easement,  17. 

claim  to  currents  of,  for  driving  windmill,   held  not  maintainable, 

52,  106. 
must  not  be  polluted,  105. 

no  right  to  flow  of  air  not  coming  through  a  defined  aperture,  106. 
right   to,  by   prescription   at    Common    Law,    if    through    defined 
channel,  107. 
by  e.xpress  or  implied  grant,  108. 
access  of  air  for  drying  timber,  108,  109. 
implied  covenant  not  to  interrupt  flow  of,  109. 
generally  incident  to  a  right  of  light,  109. 
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Air  (continued) 

pollution  of,  109. 

where  pollution  amounts  to  a  nuisance,  110. 

implied  grant  to  pollute  air,  110. 

no  easement  to  pollute  air  as  against  the  public.  111. 
escape  of  air  for  ventilation,  an  easement,  lOS,  111. 
right  to,  for  ventilation,  111,   112. 

ANCIENT     LIGHTS, 
definition  of,  S3. 

when  tenant  liable  for  obstructing,  95. 
amount  of  light  to  which  owner  entitled,  96. 

angle  of  forty-five  degrees  not  recognised  at  law,  97. 
but  a  fair  working  rule,  99. 
no  right  of  action  unless  a  substantia]  deprivation  of  light,  97. 
leading  case  as  to,  97,  98. 
obstruction  must  amount  to  a  nuisance,  98. 
Court  may  award  damages  instead  of  injunction,  99. 
if  angle  of  forty-five  degrees  left,  there  is  generally  no  substantial 

injury,  99. 
enlargement  of  ancient  lights,  100. 
servient  owner  may  obstruct  enlarged  windows,  100,  101. 

but  must  only  obstruct  enlarged  portions,  101. 
owner  of  ancient  lights  may  bring  building  forward,  or  set  it  back, 

when  rebuilding,  101. 
should    have   accurate    plans    or    photographs    taken    of    ancient 

windows,  102. 
may  alter  plane  of  windows  without  losing  his  right  of  light,   102, 
must  not  enlarge  windows  when  right  acquired  by  express  grant, 

104. 
when  right  of  light  extinguished,  102. 
abandonment  by  non-user,  103. 

permanent  obstruction  by  blocking  up  windows,  103. 
right  to,   not  lost,   but  merely  in  abeyance  when  building  pulled 
down,   173. 

APPARENT     EASEMENTS.   76. 

ARTIFICIAL    STREAM 
(see  Stre.\.m). 

"AS    OF    RIGHT." 

meaning  of.  53,  6l. 
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BOATS, 

right  of  way  for,  along  stream,  not  lost  thougli   stream  impassable 
for  sixteen  jears,  173,  174. 

BUILDING, 

support  of,  by  neighbour's  land,  an  easement,  17,  117. 

when  an  easement  of  necessity,  41. 

how  right  acquired,  117,  118. 
"  or  other  building,"  meaning  of,  in  Prescription  Act,  5.^. 
when  pulled  down  or  rebuilt  right  of  light  continues,  58,  173. 
where  water  met  with  in  digging  foundations  for,  136. 
BUILDING    LAND. 

implied  grant  of  right  to  light  to  future  buildings,  87. 

BURDEN, 

increase  of,  gives  servient  owner  riglit  to  obstruct,  170. 


CAPACITY 

to  grant  easements,   79. 
to  acquire  easements,   80. 

"CART-BOTE.  "   25. 

CHIMNEY  : 

right    to    use    neighbour's    chimney  for    passage    of    smoke    may 

become  an  easement,   77. 
obstruction  of  free  passage  of  air  to,   107. 
in  party  wall,   implied  easement  as  to  use  of.   111. 

CHUKCH-WAY. 

regular  usage  of,  for  twenty  years  establishes  immemorial  custom, 

166,    167. 
right  deemed  to  be  for  inhabitants  of  parish  generally,    167. 
blocking  up  of,   restrainable  by  injunction,    167. 

COMMON    LAW, 

definition  of,  43. 

prescription  at,   43. 

easements  may  still  be  claimed  at,  66,   67. 

COMMON. 

rights  of,    how   acquired,   24. 
of  pasture,  24. 
of  turbary,    24. 
of  piscary,   24. 
of  estovers  or  botes,   24,  25. 
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COMMON  (continued) 
appendant,  25. 
appurtenant,  25. 
in  gross,  25. 

CONTINUOUS    EASEMENTS,   76. 

CONVEYANCE 

of  land  must  be  by  deed  or  will,  29. 

CONVEYANCING    ACT,   1881, 
effect  of,  32. 

all  rights,  easements,  &c.,  pass  to  purchaser  of  land,  32. 
unless  e.xpressly  excluded  by  vendor,  32. 

COPYHOLD    ESTATE,   13. 

COUNTY   COURT : 

jurisdiction    to     try    action    in    respect    of    title    to    easement    or 

licence,   182. 
value  of  lands,   &c.,   in  regard  to  which  easement  claimed,  must 
not  exceed  ;/^100  per  annum,   182. 

CKOWN  LANDS, 

right  to  light  cannot  be  acquired  over,  56. 

CUSTOM, 

rights  acquired  by,   25,   47. 

CUSTOMS    AND    CUSTOINIARY    RIGHTS, 
how  differing  from  easements,  25. 

custom  is  an  unwritten  la\v  established  by  long  usage,  23. 
requisites  of  a  valid  particular   custom,  25. 
examples  of,  23. 

DAMAGE, 

actual,   when  requisite  to  support  action,   182. 
presumption  of,   in  cases  of  disturbance  of  easements,   182. 
when  actual  damage  requisite,   the    damage  or  obstruction    must 

be  substantial,  183. 
temporary  damage,   183. 

DAMAGES : 

a  money  payment  equivalent  to  the  injury  sustained,   178,   179. 
formerly  awarded  in  preference   to  a  mandatory  injunction,   188. 
now    usually    given     where    it    v\ould    be    oppressive    to    grant 

an  injunction,   189. 
how  estimated,   189. 
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DEED, 

definition  of,  29. 

DISCONTINUOUS     EASEMENTS,   70. 
DISTURBANCE 

of  easements,  legal  remedy  for,  182. 

presumption  of  damage  generally   sufficient  to   support   action. 
182. 

DIVERSION    OF     STREAM 
(see  Stre.'vm). 

DOMINANT    OWNER,   7. 

DOMINANT    TENEMENT,    7,   77. 

DRAIN, 

implied  reservation  of,  when  an  easement  of  necessity,  37. 
purchaser  of  adjoining  house  entitled  to  use  of,  by  implied  grant, 

41. 
repair  of,  154. 
servient  owner  must  allow  dominant  owner  to  come  on  his  land  to 

repair  or  clear  drain,  154. 

DRAINAGE, 

easements  of,  152. 

of  surface  water,  152,  153. 

of  rain   water  ofi'  roof  along  neighbour's  eaves-gutter  or  pipe 
76,   152,  153. 
examples  of,  153. 
extent  of  easement  of,  154. 


EASEMENTS, 

comprise   a   study  of  the  rights  and  obligations  attached    to    the 

ownership  of  land,  2. 
definition,  6. 

are  extended  rights  attaching  to  the  ownership  of  land,  7. 
only  relate  to  user  of  a  neighbouring  owner's  land,  7,  18,  19. 
do  not  include  the  taking  of  anything  out  of  the  land,  7. 
can  never  exist  "  in  gross,"  S. 
examples  of,  17. 
how  acquired,  18,  27  ct  seq. 
may  be  acquired  in  three  wa\s,  27. 

by  express  grant  or  reservation,  27,  28. 
by  implied  grant  or  reservation,  27,  34. 
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Easements  (continued) 

may  be  acquired  in  three  ways  (continued ) 
by  prescription,  27,  43. 
at  Common  Law,  43-48. 
by  statute,  48  et  secj. 
can  only  be  held  in  conjunction  with  land,  and  must  be  granted  by 

deed  or  will,  or  by  Act  of  Parliament,  30. 
equitable  right  to,  30. 

more  often  created  by  deed  than  by  will,  31. 

example  of  express  grant  conveying  right  of  way  in  perpetuity    31. 
express  grant  of  existing  easements,  32. 

vendor  may  expressly  exclude  the  transfer  of  easements,  32. 
■   implied  grant  and  implied  reservation,  34  ct  seq. 
a  man  cannot  have  an  easement  over  his  own  land,  35,  77. 
easements  of  necessity,  34.  36,  37. 

cease  when  the  necessity  no  longer  exists,  36. 
quasi-easements,  38. 

may  become  true  easements,  39. 
discontinuous  easements,  39,  76. 

easements  impliedly  granted   on    the   severance    of    property   or 
tenement,  40. 
examples,  40,  41. 
right    to,    by    prescription    at    Common     Law,     how    established, 
43-45,  66. 
how  claim  may  be  defeated,  46. 
right  to,  by  prescription  by  statute,  48  et  seq. 

length    of    time    necessary  to  give  claimant  prima  facie    right 

under  Prescription  Act,  49,  61. 
claim  not  admissible  unless  servient  owner  aware  privilege  was 

being  enjoyed,  53. 
right  claimed  must    have    been  actually  enjoyed  without   inter- 
ruption for  the  prescriptive  period,  53. 
what  constitutes  an  interruption,  54. 
period    of    enjoyment    necessary     to    gWe    an    absolute    right, 

54,  55,  64. 
easements  of  light,  50,  55-58^ 
protection   of    persons    under    legal  or   physical  disability,  and 

incapable  of  resisting  claim,  61-54. 
modification  of  length  of  time  for  absolute  right,  64. 
freeholder  not  to  suffer  for  tenant's  default  or  collusion,  66. 


204  INDEX. 

Easements  (continued) 

practice  in  regard  to  claiming,  67. 
acquisition  of,  how  prevented,   71   et  scq. 
various  classes  of,  75. 
affirmative,   73. 
negative,   75. 
continuous,   76. 
discontinuous,  76. 
apparent,  76. 
non-apparent,   76. 
principal  easements,   77. 

rights  or  privileges  which  may  become  easements,   77. 
to  fasten  clothes-lines  and  dry  linen,  77. 
to  nail  trees  to  a  wall,   77. 
to  use  a  neighbour's  chimney,  77. 
to  tether  horses,   77. 

to  have  a  sign-post  on  a   common    in    front    of    a    public- 
house,  77. 
the  essentials  of  an  easement,   77,   78. 

there  must  be  two  distinct  tenements,  dominant  and  servient,    S. 
dominant— to   which    the   right    belongs  ;   servient— upon   which 
the  obligation  is  imposed,  78. 
on  same  principle  tenant  cannot  acquire  easement  (light  e.xcepted) 

over  landlord's  land,   78. 
easement  must  be  for    benefit  of  owner    of    dominant    tenement, 

and  not  for  another,  78. 
obligation  on  servient  owner  to  submit  to  or  refrain  from  doing 

something,   for  benefit  of  dominant  owner,   78. 
no  obligation  on  servient  owner  to  do  or  perform    anything,   78. 
his  obligation  passive,  not  active,  78. 

grantor  of  right  of  way  not  bound  to  i-epair  the  way,   79. 
capacity  to  acquire  and  grant  easements,   79,  80. 
anyone  can  acquire  easement  by  prescription,  80. 
tenant  can  acquire,  on  behalf  of  landlord  over  adjoining  lands,  80. 
capacity  to  grant  easements,  80. 
anyone  may  grant  easements,   80. 

if  under  legal  disability  at   the  time,  may  afterwards  annul  or 

avoid  grant,  80 
grant  by  lunatic,  80. 


INDEX.  205 

Easements  f continued) 

of  light,  50,  55-58,  83  ct  scy/. 

(see  Light). 
of  air,   17,   105  et  seq. 

(see  Air). 

of  support,  5,   6,   17,  41.   42.   73,    115-126. 
(see  Support). 

of  water,   17-19.  37,  40.   73.   74.   121.   128    et  secj. 
(see  Stream  ;  Water). 

of  way,  24.  31,  36,  39.  49.  60.  62-66,  79.    147.   157  et  seq. 
(see  Way). 

extinguishment,  suspension  and  revival  of  easements.   169  et  seq. 
extinguishment  by  Act  of  Parliament,    160. 
by  operation  of  law,    169. 

through  alteration  of  dominant  tenement,  170. 
where  mode  of  enjoyment  changed,   171. 
by  unity  of  seisin  and  occupation,   171,   172. 
by  act  of  the  dominant  owner,   172. 
by  release  or  re-grant,   172. 
by  abandonment,   172. 
by  license,   174. 
suspension  of  easements,   173. 

rights  of   light  in   abeyance  when  building  pulled  down  with 

intention  to  rebuild,  173. 
right  of  way  along  stream    not    lost    though    stream   impass 

able.   174.   175. 
non-user  of  right  of  access  to  mines  not  evidence  that  right 
liad  been  released,    174. 
revival  of  easements,  175. 

where    easement    only  suspended,  it  can    be   revived   at  anj- 

time,   175. 
temporary   severance  of  property  does  not  extinguish   right, 
175. 
remedies  of  dominant  owner  where  ser\  lent  owner  interferes  with 

easement,  178  et  seq. 
jurisdiction    of    High    Court    of    Justice    in    actions    concerning 
easements,   182. 
of  County  Court,   182. 
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EAVES. 

easement  to  pass  rainwater  off  roof  alonj^  eaves-gutter  of  neigh- 
bour's house,  152    153. 

to  allow  rainwater  from  projecting  eaves  to  drip  on  land  of  adjom- 
ing  owner,  153. 

ESTATE 

real  and  personal,   8,  9. 
in  fee  simple,   12. 
in  fee  tail,   12. 
for  life,   13. 
copyhold,   13. 
leasehold,   14. 

ESTOVERS  OR  BOTES, 
common  of,   24,   25. 

EXCAVATION 

causing  injury  to  neighbour's  land,  illegal,   5,    115. 

otherwise,  where  permission  granted,  6. 

right  of  owner    to    excavate    provided    no    damage    is    caused    to 

adjoining  owner's  land,   115. 
where  injury  caused  to  neighbour's  land  by,   115,  116. 
remedy  by  action  for  damage  caused  by  subsidence,   116. 
(see  also  Support). 

EXPRESS  GRANT 
(see  Gk.\nt). 

EXTINGUISHMENT  OF  EASEMENTS,   169-174. 

(see  E.\sEMENTs). 
EXTRAORDINARY  OR  EXTENDED  RIGHTS,  3,  4. 

FEE  SIMPLE, 

estate  in,  12. 

FEE  TAIL. 

estate  in,  12. 

FENCE, 

erection  of,  interfering  with  right  of  way,  17 

FEUDAL  SYSTEM  : 

origin  of  tenure  or  fees,  11 . 
FIRE-BOTE,  25. 
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FISHING  : 

individual  subjects,  or  corporate  bodies,  may  have  exclusive  rights, 

149. 
in  non-tidal  rivers,  rights  belong  to  riparian  owners,  149. 
right  of  "  free  fishery  "  formerly  granted  by  the  Crown,  149. 
right  of  "  several  fishery,"  149. 
right  to  fish  in  another  man's  stream  or  pond,  a  profit  h  prendre, 

19.  149. 

FORESHORE : 

owner  may  not  dig  so  as  to  expose  adjoining  lands  to  inroads  ot 

the  sea,  149. 
(see  also  Seashore). 

FREE  FISHERY, 
grants  of,  149. 

FREEHOLDER, 

rights  of,  12. 


GOOD  FRIDAY 

often  chosen  by  railway  companies  for  annual  closing  of  private 
roads,  to  prevent  public  acquiring  them,  160. 

GRANT, 

a  formal  agreement  in  writing,   whereby  property  is  transferred, 

27,  28. 
when  said  to  be  "  express,"  27,  28. 
example  of  express  grant,  28. 
rule  that  a  man  may  not  derogate  from  liis  own  grant,  29. 

rule  binds  persons  claiming  through  grantor,  29. 
Court  may  compel  grantor  to  properly  vest  easement  in  purchaser, 
30. 
but  not  if  servient  tenement  sold  to  person  who  did  not  know 
easement  existed,  30. 
form  of  express  grant  conveying  right  of  way,  31. 
express  grant  of  existing  easements,  32. 
implied  grant,  acquisition  of  easements  by,  34. 
where  a  man  is  unable  to  make  an  express  grant  he  cannot  grant 

easement  by  implied  grant,  35. 
grantor  may  prevent  acquisition  of  easements  by  implied  grant,  by 
specifically  reserving  them,  40. 
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GRANT  (continued) 

cases  in  which  grant  impHed  on  severance  of  property,  40-42. 

fiction  of  lost  grant,  45. 

modes  of  defeating  fiction  of  lost  grant,  45,  40. 

grant  of  right  of  way  does  not  oblige  grantor  to  repair  the  way,  79. 

grant  to  infant,  idiot,  or  lunatic,  79. 

capacity  to  grant  easements,  SO,  81. 
GRANTOR    AND    GRANTEE, 

definition  of,  27. 

GRIEVANCE, 

modes  of  redressing,  177,  178. 

GROSS 

(see  "  In  Gross  "). 


HEDGE-BOTE    25. 

HIGH    COURT    OF    JUSTICE. 

jurisdiction  of,  in  cases  affecting  easements,  182,  185. 

HOARDING 

for  obstructing  enlargement  of  ancient  windows,  101. 

erection  of,  interfering  with  ventilation,  108. 

action  for  injury  to  plaintiff  s   reversionary  interest  in  house,  by 

erection  of,  183. 
(see  also  Screen). 

HOUSE. 

length  of  time  necessary  to  give  possessor  absolute  title  to,  48. 

HOUSE-BOTE,  24. 


IDIOT 

or  insane  person,  statutory  protection  of,  in  resisting  claim  to  ease- 
ment, 61. 
grant  made  to,  will  be  upheld  if  fair  and  bona  fide,  79. 
capacity  to  grant  easements,  80. 

INFANT, 

protection  of,  in  resisting  claim  to  easement,  61. 

if  grant  made   to  infant,   he  may  disclaim  it  when  he  comes  of 

age,  79. 
can  acquire  easement  by  prescription,  80. 
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INJUNCTION, 

remedy  by,  177,  185. 

in  what  cases  granted,  179,  180,  184-189. 

obtainable  in  some  cases  before  damage  suffered,  186. 

mandatory,  187. 

when  granted  or  withheld,  188. 

jurisdiction  in  regard  to,  exercised  with  caution,  187,  188. 
"IN  GROSS"  : 

meaning  of  the  term,  7. 

a. profit  a  prendre  may  exist  "  in  gross,"  7. 

an  easement  cannot  exist  "  in  gross,"  8. 
INTERRUPTION 

of  enjoyment  of  easement,  what  constitutes,  5i,  54. 

easements  claimed  under  Prescription  Act  must  be  capable  of,  53. 

what  shall  be  deemed  an,  under  Prescription  Act,  59,  60. 
IRRIGATION, 

excessive  amount  of  water  taken  for,  134. 

JURISDICTION 

of  High  Court,  in  actions  respecting  easements,  182,  185. 
of  County  Court,  182. 

KING, 

in  theory,  has  absolute  ownership  of  land,  12. 

highest   "estate"   is  that  of  a  man  who  holds  it  direct  from  the 
King,  13. 


LAKE 

in  law  is  considered  as  "  land  covered  with  water,"  10. 
owner  of,  may  use  the  water  as  he  likes,  or  fill  it  up,  128. 
LAND. 

rights  of  owner  of,  5 

his  right  limited  so  as  not  to  interfere  with  corresponding  rights 
of  others,  5. 
easements  can  only  be  enjoyed  in  respect  of  ownership  of,  7. 
meaning  of  the  term,  in  its  legal  sense,  10. 

includes  air  above  it,  water  on  it,  and  all  things  beneath  it  down  to 
the  centre  of  the  earth,  10. 

14 
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Land  (continued) 

may  be  divided  horizontally,  10,  11. 

in  such  cases  surface  land  must  be  supported  against  subsidence, 
11,  42,  124. 
various  tenures  of ,  11. 
held  in  theory  from  the  King,  11. 
property  in,  how  divided,  14,  15. 
natural  rights  attached  to  ownership  of,  17. 
can  never  be  extinguished,  but  may  be  suspended,  as  by  granting 
an  easement,  18. 
conveyance  of,  must  be  by  deed  or  will,  29. 

by   Conveyancing   Act,    1881,    all   rights   and    easements  pass    to 
purchaser  of,  32. 
unless  expressly  excluded  in  conveyance,  by  vendor,  32. 
enactment  of  Real  Property  Limitation  Act,  1874,  as  to  possession 
of,  48. 

LANDLORD, 

definition  of,  14. 

LAW. 

right  to  the  assistance  of  the,  3. 

legal  remedies  for  redress  of  injuries.  177,  189. 

LEASE, 

definition  of  leasehold  tenure,  14. 
requirements  of,  14. 

LEGAL    REMEDIES 

for  disturbance  of  easements,  177  et  seq. 

formerly  by  action  at  law  or  suit  in  equity,  182. 

distinction  between  law  and  equity  now  abolished,  182. 

proceedings  in  High  Court  of  Justice,  182. 
in  County  Court,  182. 

reversioner  may  bring    action    if    obstruction   of   easement   is   of 
a  permanent  character,  184. 

action  may  be  brought  for  continuing,  as  well  as  creating,  disturb- 
ance of  easement,  184, 

injunction  obtainable  in  some  cases  before  damage  suffered.  186. 

mandatory  injunctions,  187.  188. 

former  tendency  to  award  damages  in  lieu  of  granting  injunction, 
188. 

damages,  how  estimated,  189. 
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LESSOR    AND    LESSEE, 

meaning  of  the  terms,  14. 

LICENSE, 

definition  of,  20. 

may  be  either  in  writing,  or  verbal,  20. 
a  personal  privilege  independent  of  ownership  of  land,  20. 
how  differing  from  an  easement,  20. 

verbal  or  ''  parol  "  licenses  revocable  at  any  time,  20,  21. 
but  reasonable  time  must  be  allowed  to  licensee  to  remove  himself 
and  property  from  the  premises,  21. 
when  parol  license  coupled  with  an  interest,  it  is  as  irrevocable 
as  if  made  by  deed,  21. 
extinguishment  of  easement  by  license  of  dominant  owner,  174. 

LIFE, 

estate  for,  13, 

LIGHT, 

natural  right  to,  17,  83. 

when  right  becomes  an  easement,  17. 

right  to  reasonable  quantity  of,  by  implied  grant,  34. 

how  right  to,  may  be  lost,  35. 

right  to,  when  implied,  40,  41. 

enactment  of  Prescription  Act  in  regard  to  easement  of,  55,  56. 

no  right  to,  over  Crown  lands,  56. 

twenty  years'  uninterrupted  enjoyment  gives  absolute  right  to,  56. 

nothing  is  to  be  deemed  an  interruption  unless  submitted  to  for 
one  year.  56. 

"  access  "  of,  meaning  of  the  term,  57,  58. 

aperture  admitting  light  into  dominant    tenement    must   be   per- 
manent and  defined,  57. 

not  essential  that  access  of  light  should  never  be  interrupted,  58. 

right  to,  not  lost,  though  building  pulled  down  and  re-built,  58. 

restriction  on  acquisition  of  easement  of,   where  right  has  been 
enjoyed  by  consent  or  agreement  by  deed  or  writing,  58,  59. 

claimant  to  easement  carmot  commence  action  merely  to  establish 
it,  60. 

no  deduction  from  period  of  twenty  years,  on  ground  of  disability 
of  servient  owner,  64. 

defences  open  to  servient  owner,  in  resisting  claim  to,  67. 

prevention   of    acquisition    of,    by   constructing   screen    or 
erection,  72.  73,  83,  89.  96- 
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Light  (continued) 

how  easement  of  light  obtained,  83,  85. 
"ancient  lights,"  83,  97,  98,  101,  102-104. 

easement  of  light  can  only  be  claimed  as  appurtenant  to  a  per- 
manent building,  84. 
must    be   in    respect   of   a   defined   aperture,    not    necessarily   a 

window,  84,  85. 
aperture  may  be  a  glazed  door  or  skylight  or  any  opening  made 
for  admitting  light,  84. 
when  the  twenty  years  necessary  to  acquire  easement  of  light  begin 

to  run,  84. 
modes  of  acquisition  of  easement  of  light,  85. 
by  express  grant,  85,  86. 
by  implied  grant,  87-89. 
by  prescription  at  Common  Law,  89,  90. 
under  the  Prescription  Act,  55,  56,  90-93. 
easement  of,  when  created  by  acquiescence,  89. 
whether  there  has  been  actual  enjoyment  for  the  statutory  period 

of  twenty  years,  a  question  of  fact,  92,  93. 
non-user  may  prevent  acquisition,  92,  93. 

uninterrupted  enjoyment  for  20  years   before  action  the  all-impor- 
tant consideration,  93. 
not  necessary  that  aperture   should    have  remained   exactly    the 

same  during  the  statutory  period,  93. 
building  may  be  altered,  93,  94. 
tenant  can  acquire  right  of  light  against  his  landlord,  94. 

tenancy  need  not  be  continuous,  95. 
notice  should  be  given,  where  obstruction  erected  to  prevent  acquisi- 
tion of  easement  of,  96. 
extent  of  right  to  light,  96. 

angle  of  forty-five  degrees,  97,  99. 
deprivation  of  light  must  now  be  substantial  to  support  action,   97. 
leading  case  on  the  subject  of  rights  to  light,  97,  98. 
to  justify  granting  of  injunction,  obstruction  of  ancient  lights  must 

amount  to  a  nuisance,  98,  99. 
extent  of  user  of  light,  99. 
no    right    to   special    or   extraordinary   quantity    of   light  can    be 

acquired  under  Prescription  Act,  100. 
servient  owner  may  obstruct  enlargement  of  ancient  windows,  100. 
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Light  (continued) 

dominant  owner  may   pull  down  and  re-build  his  house  without 

losing  his  rights,  101. 
accurate  plans  or  photographs  of  ancient  windows  should  be  taken 

before  building  pulled  down,  102. 
extinction  of  rights  of  light,  102. 
abandonment  by  non-user,  102,  103. 
easement  extinguished  where   dominant   and   servient    tenements 

owned  and  occupied  by  same  person,  102. 
where  dominant  owner  blocked  up  ancient  windows,  103. 
where  servient  owner  permanently  obstructs  the  light  by  permission 

of  dominant  owner,  103. 
where  dominant  owner  increases  the  burden  on  servient  owner's 

land,  104. 
if  right  acquired  by  express  grant,  windows  cannot  be  enlarged  or 

altered,  104. 
right  to  light  may  be  in  abeyance  where  building  pulled  down,  173. 
ruling  of  Court  of  Appeal,   that  right  merely  suspended  if  owner 

intends  to  re-build,  173. 

LIMITATIONS, 

Statutes  of,  116. 

LONDON    BUILDING    ACTS.  58. 

LOST    GRANT. 

legal  fiction  of,  45. 

Court  may  still  presume  a,  45,  68. 

modes  of  defeating  fiction  of  lost  grant,  45,  46. 

LUNATIC. 

capacity  to  acquire  or  grant  easements    79,  SO. 

heir  may  avoid  grant  on  ground  of  lunatic's  incapacity,  80. 


MANDATORY  INJUNCTIONS, 
when  granted.  187,  188. 

MILL. 

riparian  owner's  right  to  dam  up  stream  for  purpose  of,  135. 

but  must  not  interfere  with  rights  of  proprietors  above  or  below 

him,  135. 
may,   after  twenty  years'   enjoyment,   acquire   easement  to   do 

so,  140. 
(see  also  Windmill). 
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MINE, 

owner  of,  must  prevent  subsidence  of  surface  land,  42. 
liable  for  subsidence,  IIG. 
also  liable  for  later  subsidence,  1 16. 
purchaser  of  surface  land  still  entitled  to  support,  though  vendor 

reserves  the  subjacent  mines  and  right  to  work  minerals,  IIG. 
statutory  enactment  in  regard  to  mines  under  or  near  railway,  125. 
liability  for  working  mine  under  railway  and  causing  damage,  126. 


"  NATURAL  EASEMENTS "  : 

natural  rights  so  termed  by  some  writers,  IS. 

NATURAL    RIGHTS 

attached  to  the  ownership  of  land,  17. 

and  easements,  distinction  between,  18. 

e.\amples  of  natural  rights,  17,  18. 

can  never  be  extinguished,  18 

may  be  suspended,  as  by  owner  granting  easement,  18. 

revive  at  once  if  easement  extinguished,  18,  19. 

NECESSITY, 

easements  of,  34,  36,  37. 

may  arise  by  implied  grant  or  implied  reservation,  36. 

when   the   absolute    necessity  ceases,    they    become   extinguished, 

36,  169. 
way  of  necessity,  once  chosen,  cannot  be  altered,  37. 

NEGATIVE    EASEMENTS,  75. 

NON-APPARENT    EASEMENTS,   76. 

NOISE    AND    VIBRATION, 
when  a  nuisance,  74. 

NON-USER 

of  right  of  light  not  sufficient  to  prove  easement  abandoned,  92. 
may  be  sufficient  to  prevent  acquisition  of  right  of  light,  92,  93. 
cases  where  windows  boarded  up  or  shutters  occasionally  opened, 

93. 
non-user  generally  the  principal  evidence  of  abandonment,  173. 
twenty  years'  non-user  would  be  strong  evidence  of  abandonment, 

174. 
temporary  cessation  of  user  may  be  explained  by  evidence,  174. 
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NUISANCE, 

to  justify  granting  of  injunction  interruption  of   light  must  amount 

to  a,  98 
what  is  a,  98. 

erection  of  water-closets  in  confined  space,  112. 
pollution  of  air,  110. 

of  stream.  142,  143,  147. 
methods  of  abating  or  redressing  a  nuisance  or  grievance,  179,  180. 
by  action,  181. 

by  aggrieved  party  abating  the  nuisance  himself,  181. 
latter  remedy  should  be  used  very  carefully,  181. 

as   it   involves  a  trespass,    and   might  lead   to  a  breach   of  the 
peace,  181. 
party  abating   nuisance   must  cause    no  unnecessary   damage,   or 

injury  to  third  parties,  181. 
always  dangerous  to  take  the  law  into  one's  own  hands,  181. 

OBLIGATION, 

definition  of,  2. 
OBSTRUCTION 

of    enjoyment   of    easement   must    be   adverse,    and    not    merely 
temporary  or  accidental,  54. 

by  servient  owner  to  prevent  acquisition  of  easement  of  light,  73. 

of  enjoyment  of  easement  :  dominant  owner  may  take  legal  pro- 
ceedings or  remove  obstruction,  79. 

evidence  of  date  of  erection  of  obstruction  should  be  preserved,  96. 

notice  of  erection  of  obstruction  should  be  given  to  neighbour,  96. 

person  whose  windows  are  obstructed  should  give  notice  that  he 
does  not  submit  to  it,  96. 

servient  owner's  right,  to  obstruct  increased  or  e.xcessive  enjoyment 
of  easement,  170. 

of  ancient  lights,  remedies  for,  180. 

risk  attending  removal  of  obstruction  by  aggrieved  party,  131. 

"OR  OTHER  BUILDING," 

meaning  of,  58. 
ORDINARY  RIGHTS, 

limit  of,  4,  5. 

must  not  interfere  with  the  corresponding  rights  of  others,  5. 

how  extended,  5. 

may  be  curtailed,  restricted,  or  lost,  6, 
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OWNERSHIP. 

rights  of,  1. 

may  be  "  absolute  "  or  "  qualified,"  1. 

obligations  of,  2. 

rights  appurtenant  to,  3,  4. 

owner  can  extend  his  ordinary  rights,  5,  6. 

ownership  comprises  that  of   "real"  and  "personal   '   property, 

8-10. 
of  land,  10  et  seq. 
natural  rights  attaching  to  ownership  of  land,  17-19. 


PAROL  LICENSE,  21,  55. 

PASTURE. 

common  of,  24. 

"  because  of  vicinage,"  25. 

PERIOD  OF  YEARS. 

meaning  of,  in  Prescription  Act,  59. 

PERSONAL  PROPERTY 

or  personalty,  definition  of  the  term,  8. 

PERSONAL  RIGHTS, 

what  are,  3. 

may  be  extended  in  many  ways,  4. 

PISCARY, 

common  of,  24. 

PLOUGH-BOTE.  25. 

POLLUTION    OF    AIR, 

right  implied,  on  sale  of  land  for  erection  of  chemical  works,  41. 
right  to  pollute  air,  how  acquired,  109,  110. 
redress,  where  pollution  amounts  to  a  nuisance,  110. 
no  easement   to  pollute  air  can  be  acquired  as  against  the  public, 
HI. 

POLLUTION    OF    STREAM  : 

easement    to    pollute  water  in  a  natural  or  artificial  stream,    141. 
how  right  may  be  acquired,  141. 
extent  of  easement,  142. 
degree  of  pollution,  142,  143. 
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Pollution  of  Stream  (continued) 

manufacturers  causing  flow  of  polluting  liquids  through  sewer  into 

stream,  guilty  of  an  offence,  143. 
if  easement  to  pollute  water  exists,  the  fact  gives  no  one  a  right 

to  add  to  the  pollution,  143. 
pollution  of  artificial  stream,  146. 
lower  riparian  owners  have  a  right  to  prevent  pollution,  147. 

although  degree  of  pollution  does  not  amount  to  a  nuisance,  147, 

POSSESSION 

of  house  or  land,  statutory  period  giving  absolute  right,  48. 

PRESCRIPTION, 

derivation  of  the  word,  43. 

acquisition  of  easements  by,  43. 

prescription  at  Common  Law,  43-48,  66-68,  89. 

time  formerly  essential  to  acquisition  of  rights  by,  44. 

fiction  of  lost  grant,  45. 

modes  of  defeating  fictiourof  lost  grant,  45,  46, 

difficulty  of  acquiring  easement  by  prescription  at  Common  Law, 
46,  47. 

easements  can  still  be  acquired  by  prescription  at  Common  Law, 
66,  67. 
prescription  by  Statute,  48-66,  90  et  seq. 

object  of  the  Prescription  Act,  1832,  48. 

what  easements  the  Act  applies  to,  48. 

periods  of  enjoyment  necessary  to  give  prima  facie  right,  49. 

length  of  time  giving  absolute  right,  50. 

what  time  shall  be  deducted  from  period  of  enjoyment,  50. 

easements  of  light,  50,  55-59,  90  et  seq. 

rights  of  common  and  oth&r  profits  o  prendre,  51. 

ordinary  easements,  51. 

right  claimed  must  have  been  actually  enjoyed  without  interrup- 
tion, for  the  full  period,  52,  53. 

what  constitutes  an  interruption,  54. 

absolute  right,  54,  55. 

no  prima  facie  right  to  be  presumed  for  any  less  period  than 
that  named  in  Act,  61. 

protection  of  persons  incapable  of  resisting  claim  through  legal 
or  physical  disability,  61-64. 

modification  of  length  of  time  for  absolute  right,  64-66. 

support,  acquisition  of  right  of,  by  prescription,  118,  120. 

way,  acquisition  of  right  of,  by  prescription,  163. 
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PRESCRIPTION    ACT.     1832    (see  Appendix,  p.  191). 
effect  of,  48. 
enactments  of,  49-66. 
(see  Prescription). 

PRIVACY, 

disturbance  of,  not  an  injury  the  law  will  recognise,  72. 

PRIVATE    RIGHT    OF    WAY. 

what  is  a,  160. 

gives  no  right  to  the  land  over  which  the  right  exists,  161. 

may  be  acquired  by  express  or  implied  grant,  or  by   prescription, 

161. 
if  by  express  grant  or  reservation,  extent  of  right  is  governed  by 

the  wording  of  the  deed,  161.  162. 

PRIVATE     ROADS, 

annual  closing  of,  to  prevent  acquisition  by  the  public,  160. 
Good  Friday  the  day  often   chosen  by  railway  companies  for  so 
doing,  160. 

PROCEDURE 

in  action  under  Prescription  Act,  61. 

PROFITS    A    PRENDRE 

may  exist  "  in  gross,"  i.e.  apart  from  the  ownership  of  land,  7. 

meaning  of  the  term,  19. 

how  differing  from  easements,  19. 

are  acquired  in  the  same  manner  as  easements,  19. 

by  Prescription   Act,   right  claimed  must  have  been  enjoyed  for 

thirty  years,  49.  51. 
after  sixty  years'  enjoyment,  right  becomes  absolute,  50,  51. 

periods   to  be  deducted   during  which  servient  owner  under  dis- 
ability, or  action  pending,  50. 
still  possible  to  claim  them  by  prescription  at  Common  Law,  66. 

PROPERTY. 

definition  of,  1. 

includes  land,  buildings,  and  all  articles  attached  thereto,  1. 

also  anything  capable  of  ow^nership,  1. 
right  to,  may  be  "  absolute  "  or  "  qualified,"  1. 
real  property  or  realty,  7,  8-10. 
personal  property  or  personalty,  S. 
severance  of  property,  implied  grant  of  easement  on,  40,  41. 


INDEX.  219 

PROSPECT. 

no  easement  of,  104,  105. 

right  of,  may  exist  by  agreement,  105. 

PUBLIC 

cannot  grant  easement,  though  capable  of  taking  one.  111. 
rights  of  the,  in  regard  to  tidal  rivers,  130. 
rights  of  way,  158,  159. 

can  only  be  created  by  Act  of  Parliament,  or  dedication,  159. 

when  dedication  will  be  presumed,  159. 

dedication  to  the  public  use,  does  not  render  dedicating  landowner 
liable  to  keep  road  in  repair,  160. 

PURCHASER 

of  land,  easements  impliedly  granted  to,  32,  34,  39. 

right  of  access  to  land  entirely  surrounded  by  that  of  vendor,  36. 


QUASI-EASEMENTS, 
what  are,  3S. 

by  Conveyancing  Act,  1881,  it  seems  become  true  easements  on 
sale  of  land,  unless  e.xpressly  excluded  in  the  con%'eyance, 
38,  39. 

QUIA    TIMET, 

meaning  of,  in  action  for  injunction,  186. 


RAILROAD  OR  TRAMWAY, 

right   to  lay  down,  not  included   in   the  term   "  waggon   or  cart 
road,"  161,  162. 

RAILWAY  : 

purchase  of  subjacent  land  for  tunnel,  11. 
where  land  taken  compulsorily  for  making,  125. 

landowners    need    not    part    with    ownership    of    subsoil    and 
minerals,   125. 
railway  companies  not  entitled  to  mines  under  land  purchased  by 
them,  125. 
may  remove  minerals  met  with  in  constructing  railway,  125. 
owner  of  mines  must  not  work  them  within  prescribed  distance, 
without  giving  the  railway  company  notice,  125. 
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Railway  (continued) 

railway  company  has  option  of  purchasing  raining  rights,  125,  126. 
liability    of    mine-owner    for    damage    to,    by    working    mines    in 

improper  manner,   126. 
interference    by  railway  company  of    user  of   private  passage   in 

excess  of  that  intended,  164,  165. 

RAILWAY  CLAUSES  CONSOLIDATION  ACT,   1845,   125. 

RAINWATER, 

right    of    passing,    off    roof,    along    neighbour's    eaves-gutter    or 

pipe,   152. 
easement  may  be  acquired  to  allow  rainwater  to  drip  on  land  of 

adjoining  owner,   153. 

REAL  ESTATE,  OR  REALTY,  8. 

REAL  PROPERTY. 

meaning  of  the  terra,  8. 

is  indestructible  and  perpetual,  10. 

various  tenures,  and  modes  of  holding,  11. 

REAL    PROPERTY    LIMITATION    ACT,     1874,  48. 

RELEASE 

(or  re-grant)  of  easeraent  by  dominant  to  servient  owner,  172. 

if  express,  can  only  be  effected  by  deed,  172. 

implied  release  may  be  inferred  from  cessation  of  user,  172. 

REMAINDERMAN,   13. 

RESERVATION. 

a  clause  in  a  grant  by  which  something  is  reserved  to  the  grantor,  28, 

express,  where  specifically  named  in  the  grant,  28. 

implied,  where,  though  not  mentioned,  it  must  have  been  intended 

that  right  should  remain  the  property  of  grantor.  28. 
example  of  express  reservation.  28. 
few     easements,     except     "easements    of     necessity,"     impliedly 

reserved,  34,  35. 
examples  of  implied  reservation,  36,  37. 

REVERSIONER,  12. 

right   of,    to   bring   action   where   interference   with   easement   is 

injurious  to  the  inheritance.  182. 
when  entitled  to  sue,  184. 
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REVIVAL    OF    EASEMENTS: 

easement  abandoned  cannot  be  revived,  175. 
if  easement  only  suspended,  may  be  revived  at  any  time,  175. 
if  property  re-united,  after  temporary  discontinuance  of  the  enjoy 
ment  on  severance  of  the  property,  175. 

REVIVAL    OF    NATURAL    RIGHTS: 

any   right  merely   suspended   revives   when   cause   of   suspension 

removed,  175. 
natural  right  may  be  suspended  by  easement  adverse  to  it,  175. 
where  stream  temporarily  suspended  by  easement  to  obstruct  the 
flow.  175. 

RIGHT 

a,  defined,  2. 

prima  facie,  to  easement,  under  Prescription  Act,  49. 

absolute,  54,  55. 

of  action,  for  redress  of  grievances,  &c.,  181,  182. 

RIGHTS 

of  ownership,  1. 
ordinary,  2,  4. 

extraordinary,  or  e.xtended,  3,  5. 
may  be  curtailed,  restricted,  or  lost,  4. 
natural,  attached  to  ownership  of  land,  17,  18. 
customary,  23. 

(see    AiK  ;    Common;    Fishing;    Light;    Support;    Water; 
W.\y). 

RIPARIAN 

owner,  definition  of,  129. 
rights,  extent  of,  129,  130  et  seq. 
(see  River;   Stre.\m  ;    W.\ter). 

RIVER, 

where  tidal,  its  bed  belongs  to  the  Crown,  and  the  river  is  a  public 

highway,  130. 
when  river  or  estuary  said  to  be  "navigable,' '  130. 
how  public  right  to  navigate  non-tidal  rivers  may  be  acquired,  130. 
tow  paths,  not  necessarily  any  public  right  of  way  along,  147. 
repair  of  river  banks,  150,  152. 
(see  Stream;   Water). 
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RIVERS    POLLUTION    ACT,    1876,  143. 

ROAD, 

dedication  of,  to  public  use,  159. 
repair  of,  160. 


SCREEN. 

erection  of,  to  prevent  acquisition  of  easement  of  light,  73,  89,  177. 
person  erecting,  should  preserve  evidence  of  date  of  erection,  96. 

should  give  notice  to  neighbour  of  its  erection,  96. 
removal  of,  how  obtainable,  180. 

risk  of  adopting  physical  means  of  redress,  involving  trespass, 
178,   180. 

SEASHORE 

or  foreshore,  148. 

belongs  to  the  Crown  in  the  absence  of  evidence  to  the  contrary, 
and  is  under  the  management  of  the  Board  of  Trade,  148. 

may  belong  to  lord  of  the  manor,  if  granted  to  him  by  the 
Crown,   148. 

local  authority  may  purchase  foreshore  from  lord  of  the 
manor,   148. 

public  rights  in  regard  to,  148. 

rights  of  fishermen  to  beach  boats,  by  special  custom  or  pre- 
scription,  148. 

owner  of  foreshore  must  not  remove  the  soil  so  as  to  expose 
adjoining  land  to  inroads  of  the  sea,  149. 

SEA  WALLS, 

liability  to  repair,  by  prescription  or  custom,  150. 

wall  must  be  kept  in   sufficient  repair  to  resist  the  effect  of    an 

ordinary  storm,  150. 
owner  may  be  liable  by  prescription  to  repair  sea  wall  destroyed 

by  an  extraordinary  storm,  150. 
burden  of  proving  such  further  liability  lies  on  the  Commissioners 

of  Sewers,  150. 
in    absence   of    such    proof,    rate    may    be    levied    on    the   whole 

district,   150. 
apart  from  custom  or  prescription,  owners  of  lands  fronting  sea 

not  liable  to  repair,  151. 
owner  may  protect  his  land  from  inroads  of  the  sea,  151. 
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SERVIENT  OWNER, 

meaning  of,  7. 

how  servient  owner  may  defeat  claim  to  easement,  46. 

under  Prescription  Act,  no  claim  to  easement  (except  light)  can  be 

upheld  unless  servient  owner  was  aware  privilege  w-as  being 

enjoyed,  53. 
deduction  from  qualifying  periods  of  time  during  which   servient 

owner  was  under  disability,  61-66. 
defences  of,  to  claim  to  light,  67. 
easement  cannot  be  acquired  by  prescription  unless  servient  owner 

capable  of  resisting  user,  73. 
not   bound  to  do  or  perform  anything    for    benefit   of   dominant 

owner,  78. 
servient  owner's  obligation  is  passive,  not  active,  78. 
obstruction  by,  79. 

of  enlargement  of  ancient  windows,  100. 
must  not  obstruct  ancient  lights  as  well,  101. 
if  unable   to  prevent  e.xcessive  use  of  easement,  may  obstruct  it 
(light  excepted)  altogether,  101,  170. 
need  not  repair,  but  must  allow  dominant  owner  to  do  so,  154. 
release  (or re-grant)  of  easement  by  dominant  to  servient  owner,  172. 

SERVIENT  TENEMENT, 
definition  of,  7. 
one  of  the  essentials  of  an  easement,  77. 

SEVERAL    FISHERY, 
right  of,  149. 

SEVERANCE 

of  property  ;   when  grant  of  easement  implied,  35,  40. 

SEWERS; 

support  of  Sewers  Act,  1883,  125. 

minerals   must    not    be  worked    under   or   within    fort}'  yards   of, 

without  notice,  125. 
mine   owner  must   not   work    mine   in   unusual    manner,    causing 

damage,  125. 
Commissioners  of,  150. 

duties  in  regard  to  repair  of  sea  walls,  150. 

power  of,  to  cleanse  rivers  and  streams,  150. 

extent  of  jurisdiction,  and  power  to  assess  rates,  150. 
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SKYLIGHT, 

license  to  erect,  22. 

removal  of,  where  irapeding  ventilation,  111,  112. 

SMOKE. 

passage  of,  when  an  easement,  77,  111. 

SPECIAL  TAIL,  12. 

STATUTE, 

acquisition  of  easements  by  prescription  by,  48. 

STATUTES  CITED : 

Chancery  Amendment  Act,  1858  (Lord  Cairns's  Act),  188. 

Conveyancing  Act,   1881,  32. 

County  Courts  Act,  1888  and  1903,  182. 

Highways  Act,  1835,  160. 

Housing  of  the  Working  Classes  Act,  1890,  169. 

Judicature  Act,  1873,  182. 

Limitations  Acts,  116. 

London  Building  Act,  1894,  58,  120,  121. 

Married  Women's  Property  Act,  1882,  61. 

Prescription  Act,  1832,  48,  191. 

Private  Streets  Works  Act,  1892,  160. 

Public  Health  Act,  1875,  160. 

Public   Health    Act,    1875  (Support  of  Sewers)   Amendment  Act, 

1883,   125. 
Railway  Clauses  Consolidation  Act,  1845,  125. 
Real  Property  Limitation  Act,  1874,  48. 
Rivers  Pollution  Prevention  Act,  1876,  143. 
STREAM, 

rights  of  riparian  owner  in  regard  to,  129. 
e.xtent  of  his  ownership,  130. 

natural  right  to  uninterrupted  flow  of  natural  stream,  131. 
difficulty    of    distinguishing   between    natural,    and    artificial, 

stream,  131,  132. 
e.\tent  of  right  to  uninterrupted  flow,  132,  133. 
riparian    owner    only    entitled     to    appropriate    a    reasonable 

quantity,   134,   135. 
underground  streams,  135. 
owner  must  not  draw  off  subterranean  water,  so  as  to  diminish 

a  defined  surface  stream,  136,  137. 
owner  may  divert  stream,  provided  he  does  not  injure  right  of 
lower  riparian  owner,  137. 
natural  right  to  purity  of  water,  137,  138. 
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Stream  (continued) 

easements  that  may  be  acquired  in  respect  of  water,  139. 
to  obstruct  or  divert  a  natural  stream,  140. 
to  take  and  use  more  than  a  reasonable  quantity  of  water,  141. 
to  pollute  water  in  a  natural  or  artificial  stream,  141-43,  146. 
to  the  accustomed  flow  of  a  permanent  artificial  stream,  143. 
to  take  water  from  a  permanent  artificial  stream,  144. 
to  the  accustomed  flow  of  a  temporary  artificial  stream  as  against 
other  riparian  owners,  145. 

SUBJACENT    LAND 

for  mine  or  tunnel,  owner  of,  must  support  surface  land,  11,  74, 
115,  116. 
exception,  where  minerals  could  not  be  obtained  without  causing 
subsidence,  42,  124. 
(see  Mine  ;  Support). 

SUBSIDENCE 

(see  Mine  ;  Support). 

SUPPORT : 

natural  right  of  landowner  to  lateral  support  of  his  land  by  that  of 

neighbour,  5,  17. 
right  to  support  of  buildings  by  neighbour's  land,  an  easement,  17. 
when  grant  of  easement  implied  on  sale  or  severance  of  property, 

41,  42. 
right  to  support  of  land  in  its  natural  state,  115. 
where  land  divided  horizontally,  115,  116,  123,  124. 
excavation  imperilling   right  of,  may  be  restrained  by  injunction, 

115. 
right  of  action  for  subsidence  caused  by  e.xcavation,  116. 
fresh  cause  of  action  arises  for  subsequent  damage  due   to   later 

subsidence,  116. 
decision  of  House  of  Lords  in  regard  to,  116. 

implied  right  of  support  to  surface  land  where  vendor  retains  sub- 
jacent mines,  116. 
easement  of  support  can  be  acquired    to  buildings  from  adjacent 

land  or  buildings,  117. 
extent  of  support  necessary,  117. 
easement  of  support  may  be  acquired  by  express  or  implied  grant, 

or  prescription  at  Common  Law,  117. 
doubtful  whether  easement  obtainable  under  Prescription  Act, 

117. 

15 
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Support  (continued) 

acquisition  of  riglit  of  support  by  express  grant  or  reservation,  117. 
by  implied  grant  or  reservation,  118. 
by  prescription,  118. 

decision   of   House  of  Lords  that  twenty   years'   un- 
interrupted enjoyment  sufficient,  119. 
servient  owner  must   have   means  of    knowing   that    his    building 

affords  support  to  that  adjoining,  120. 
no  right  of  support  (except  by  grant  or  prescription)  where  houses 

have  separate  and  independent  walls  and  foundations,  120. 
care  and  skill  necessary  in  pulling  down  house,  to  avoid  liability 

for  damage  to  adjoining  property,  120. 
no  obligation  (apart  from  London  Building  Act,  1S94)  to  shore  up 

adjoining  house,  or  give  notice,  120. 
provisions  of  London  Building  Act,  1894,  121. 
where  house  possessing  easement  of  support  is  pulled  down,  right 

is  not  lost  if  house  rebuilt  within  reasonable  time,  121. 
no  easement  of  support  from  underground  water,  121. 
support  to  house  by  bed  of  wet  sand  or  running  silt,  decision  of 

Court  of  Appeal  as  to,  122. 
right  of  support  to  flats,  122. 
each  owner  of  flat  entitled  to  vertical  and  lateral  support  necessary, 

122,  123. 
right  to  support  does  not  impose  obligation  on  servient  owner  to 

repair,  123. 
dominant   owner   may   enter   servient    tenement    to    do    necessary 

repairs,  123. 
amount  of  support  in  the  case  of  flats,  123. 
upper  owner  must  not  impose  on  lower  premises  a  greater  weight 

than  they  can  bear,  123. 
right  of  support  to  surface  land  over  mines,  74,  123,  124. 
natural    right   of   purchaser   of   surface   land,   to   support,   where 

vendor  retains  subjacent  land,  124. 
where  owner  sells  subsoil  and  retains  surface  land,  124. 
where  it  is  impossible  to  get   the   minerals  without  causing  sub- 
sidence, 124. 
support  should  be  expressly  reserved  in  grant  of  subsoil,  125. 
statutory  enactments  as  to  support  of  sewers,  water  pipes,  &c.,  125. 
in    regard    to  working  mines   near    railways, 
125,  126. 
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SURFACE  LAND, 

right  of  support  to,  against  subsidence,  11. 

no  prescriptive  right  to  worli  mine  without  leaving  support  for,  74. 
when  grant  of  easement  of  support  of,  implied,  41,  42. 
when  implied  reservation  of  support  of,  124. 
(see  Mine;  Support). 
SURFACE  WATER, 

natural  right  to  dispose  of,  152. 

landowner  causing  increase  of,  has  no  right  to  impose  extra  burden 

on  neighbour's  land  in  carrying  it  off,  152. 
may  acquire  easement  to  discharge  abnormal  quantity  or  quality 

of,  152. 
by  express  grant  or  prescription,  153. 

SUSPENSION 

of  easements,  and  natural  rights,  173,  175. 
temporary,  no  evidence  that  right  is  abandoned,  173. 
when  cause  of,  removed,  easement  or  right  will  revive,  175. 


TEMPORARY 

meaning  of,  146. 
damage,  183. 
owner,  right  of,  184. 

TENANT 

"  in  fee,"  "  in  tail,"  12. 
tenancy  "  for  life,"  13. 
other  forms  of  tenancy,  13,  14. 
can  acquire  easement  on  behalf  of  landlord,  55,  80. 
can  acquire  right  of  light  against  his  landlord,  94,  95. 
liability  of,  for  obstructing  ancient  lights,  95. 

tenant    from    year    to    year    may    obtain   injunction   to   restrain 
obstruction,  184. 

TENEMENT, 

"dominant"  or  ''servient,"  meaning  of,  7. 

TENURES  OF  LAND, 

various  modes  of  holding  real  property,  11. 

THEATRE, 

license  to  enter,  held  to  be  determined  by  assignment  of  theatre,  21. 

TIMBER, 

stacks  of,  as  affecting  claim  to  light,  57,  58. 
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TIME, 

length  of,  in  regard  to  acquisition  of  easements,  44. 

early  practice,  44. 

statute  fixing  time  to  which  legal  memory  extended  back,  45. 

on  proof  of  uninterrupted  enjoyment  for  twenty  years.  Court  wilt 

presume  privilege  claimed  had  lawful  origin,  45. 
Prescription  Act  passed  to  shorten  time  of  prescription,  48. 

twenty   years'  uninterrupted  enjoyment  of  liglii   gives  absolute 

right,  unless  enjoyed  by  consent  or  agreement,  51,  55,  56. 
twenty  years'  open  and  uninterrupted  enjoyment  of  easements 
{light  excepted)  gives  prima  facie  right,  49. 
thirty  years'  in  case  oi  profits  a  prendre,  49,  51. 
forty  years'   open   and  uninterrupted  enjoyment  of    easements 
{light    excepted)    gives   absolute    right,    unless  enjoyed  by 
consent  or  agreement,  50,  54. 
sixty  years',  in  case  oi  profits  a  prendre,  50,  51. 
from   above    periods,    giving    prima  facie    right,    time   must   be 
deducted,  during  which  person  incapable  of  resisting  claim, 
through  legal  or  phj'sical  disability,  50,  61. 
no  deduction  allowed  from  the  twenty  years,  making  right  to  light 

absolute,  62,  64. 
deduction  for  time  during  which  action  respecting  claim   has  been 

proceeding  and  diligently  continued,  50,  62. 
deduction  from  period  giving  absolute  right,  of  time  during  which 
servient  tenement  has  been  let  on  lease,  64,  65. 

TOW  PATH 

not  necessarily  a  public  right  of  way,  except  for  towing,  147. 

TREES, 

right  to  nail,  to  wall,  77. 

TRESPASS, 

action  for,  to  prevent  acquisition  of  right  of  way,  59,  60,  63,  70. 
person  in  possession  of  land  the  only  one  who  can  sue  for  trespass 

to  it,  66. 
application    may    be   made    to    High    Court    for    injunction    to 

restrain,  70. 
owner  who  enters  neighbour's  land  to  redress  grievance  or  abate 

nuisance,  liable  for,  178.  180,  181. 
risk  attending,  as  likely  to  occasion  breach  of  the  peace,  181. 

TURBARY, 

common  of,  26. 
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UNDERGROUND   WATER. 

natural    right   to   use   of,    if    running   in   a   known   and    defined 
course,  135. 
none    to    water    percolating    in    an    unknown    and    undefined 
course,  136. 
landowner  entitled  to  get  percolating  water  out  of  the  soil,  but 
must  not  pollute  it,  136. 
must  not  draw  it  off  in  such  a  way  as  to  injure  a  defined  surface 
stream,  136,  137. 

UNITY  OF  POSSESSION  (OR  SEISIN)  : 

easement  of  light  extinguished  where  dominant  and  servient 
tenements  are  owned  and  occupied  by  same  person,  102,  172. 

in  case  of  other  easements,  unity  of  possession  (or  seisin)  extin- 
guishes them,  171. 

unity  of  possession,  for  different  "estates,"  merely  causes  suspen- 
sion of  easement,  172. 

where  one  person  owned  two  tenements  (one  freehold  and  the 
other  on  lease),  held  that  easement  revived  on  severance  of 
the  tenements,  172, 

USER. 

definition  of,  7, 

of  light,  extent  of,  99. 

temporary  cessation  of,  not  sufficient  to  extinguish  easement,  174. 


VENDOR 

of  land  may  expressly  exclude  transfer  of  easements,  32. 
has  implied  right  of  access  to  land  entirely  surrounded  by  that  sold 
to  purchaser,  37. 

VENTILATION, 

cases  as  to  right  to,  108,  109,  HI,  112. 

of  cellar  of  public-house,  by  hole  cut  through  a  rock  into  an  old 

well,  108. 
of  stable,  ventilated  by  apertures  to  which   the  air  had  access 

over  an  open  yard,  108. 
of  slaughter-house,  109. 
of  kitchen,  111,  112. 
of  staircase,  112. 

VIEW: 

no  easement  in  respect  of  view  from  house,  or  to  uninterrupted 
view  of  house  or  shop.  105. 
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WALL: 

liability  to  repair  sea  and  river  walls,  150,  151. 

WATER, 

natural  right  of  owner  of  land  to  uninterrupted  flow  and  use  of,  17. 
right  to  interfere  with  course  of  stream,  or  pollute  it,  an  ease- 
ment, 18. 
right  to  enter  land  to  draw  and  take  water  from  well,  not  a  profit 

a  prendre,  but  an  easement,  19. 
when  an  easement  of  necessity,  37. 
no  implied  right  to,  where  only  a  convenience,  40. 
claim  to  w^atercourse,  or  use  of  water,  under  Prescription  Act,  51. 
twenty  years'  enjoyment  gives  prima  facie   right,  forty  years' 
enjoyment  an  absolute  right,  unless  right  enjoyed  by  con- 
sent or  agreement,  51. 
no  right  can  be  acquired  to  continued  flow  of  temporary  artificial 

stream,  74. 
no  easement  of  support  from  underground  water,  121. 
natural  rights  in  respect  to,  128  et  seq. 

owner  of  lake  or  pond  may  use  the  water  as  he  likes,  or  fill  them 
up,  128. 
so  also  in  regard  to  a  well  or  spring,  if  possible  to  do  so,  128. 
unless  adjoining  owner  has  a  natural  right  to  water  in  stream 
rising  in  the  pond  or  spring,  129. 
streams  and  rivers  ;  rights  of  riparian  owners,  129. 
riparian  owner,  if  stream  or  river  passes  entirely  through  his  land, 

owns  all  the  bed,  129,  130. 
if  it   forms   the  boundary  of  his  land,  his  ownership  extends  to 

centre  line  of  stream,  130. 
where  river  tidal  or  navigable,  the  bed  belongs  to  the  Crown,  and 

the  river  is  a  public  highway,  130. 
public  has,  at  Common  Law,  no  right  of  navigation  over  non-tidal 

rivers  and  streams,  130. 
in  public  navigable  river,  riparian  owner's  rights  are  limited,  131. 
natural  right  to  the  uninterrupted  flow  of  a  natural  stream,  131. 
difficulty  in  ascertaining  whether  stream   is  natural  or  artificial, 

131. 
no  natural  right  to  uninterrupted  flow  of  artificial  stream,  132. 
except  where  origin  of  artificial  channel  unknown,  or  no  evidence 
as  to  conditions  on  which  it  was  originally  made,  132. 
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Water  (continued) 

when  grant  of  right  to  running  water  will  be  presumed,  132. 
natural  right  to  flow  of  water  may  be  suspended  or  modified  by  the 

creation  of  easements,  133. 
every  proprietor   has   a  right  to   use   the  water,   but  not   to   the 

prejudice  of  any  other  proprietor,  133. 
right  to  obstruct  or  diminish  the  flow  may  be  acquired  by  grant, 

license,  or  uninterrupted  enjoyment  for  twenty  years,  133. 
riparian  owner  has  no  right  to  obstruct  flow  of,  or  pollute,  water, 

or  use  more  than  a  reasonable  quantity,  134. 
quantity  taken  not  reasonable  if  riparian  owners  lower  down  are 

injuriously  affected,  134,  135. 
riparian  owner  can  only  make  grant,  as  against  himself,  of  right  to 

use  water  of  stream,  135. 
underground  water,  flowing  in  known  and  defined  courses,  natural 

right  to,  135. 
no  natural  right  to  percolating  water,  136. 

man   may  sink  a  well  or  pump  out  water,   even  if   he  seriously 
diminishes  the  supply  to  his  neighbour's  springs   and  wells, 
136. 
but  must  not  draw  off  water  so  as  to  injure  a  defined  surface 
stream,   136,  137. 
diversion  of  streams  where  owner  owns  land  on  both  sides,  137. 
lower  riparian  owner's  rights    must   not   be   thereby  interfered 
with,   137. 
natural  right  to  purity  of  water,  137,  138. 

leading  case  on  the  subject,  138. 
natural  right  to  dispose  of  surface  water,  138,  139. 
easements  in  respect  of  water,  139  et  seq. 

acquisition  of  ;  period  of  enjoyment  necessary  to  give  right,  140. 
easement  to  obstruct  or  divert  a  natural  stream  to  the  detriment  of 
riparian  owners  above  or  below  obstruction,  140. 
diverting  stream  for  irrigating  land,  141. 
easement   to  take   and  use   more  than   a   reasonable   quantity  of 
water,   141. 
right  may  be  acquired  by  prescription,  but  seldom  by  grant,  141. 
may  also  be  acquired  by  custom,  by  the  inhabitants  of  certain 
localities,  141. 
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easement  to  pollute  water  in  natural  or  artificial  stream,  141. 

if  acquired  by  grant,  only  affects  the  rights  of  grantor  and  not 

those  of  other  riparian  owners,  142. 
where  pollution  sufficient  to  cause  a  public  nuisance,  no  ease- 
ment can  be  acquired,  142. 
extent  of  easement  to  pollute  water,  142. 

liability  if  offence  committed  under  Rivers  Pollution  Act,  1876, 
143. 
easement  to  the  accustomed  flow  of  a  permanent  artificial  stream, 
143. 
term  "  permanent  artificial  stream  "  applies  to  water  running  in 

ditch  or  canal,  or  underground  in  a  culvert  or  pipe,  143. 
right  to  flow  of  water  must   depend  on   grant   or  arrangement, 

143. 
easement  can  be  acquired  after  twenty  years'  enjoyment,  144. 
easement  to  take  water  from  permanent  artificial  stream,  144. 
can  be  acquired  after  twenty  years'  user,  or  by  grant,  144. 
water  pumped  from  colliery  may  be  taken  by  owners  on   whose 
land  it  comes,  145. 
easement  to  the  accustomed  flow  of  a  temporary  artificial   stream, 
as  against  other  riparian  owners,  145,  146. 
cannot  be  acquired  by  prescription,  as  a  precarious  easement  is 

unknown  to  law,  145. 
right  may  be  acquired  against  the  originator,   by   express  grant, 

146. 
meaning  of  "  temporary,"  as  a  legal  term,  146. 
pollution  of  artificial  stream,  146,  147. 
tow  paths,  147. 

seashore  ;  rights  may  be  enjoyed  by  custom,  148. 
public  rights,  148. 

owner  of  foreshore  must  not  dig  away   the  soil   so  as  to   cause 
inroads  of  the  sea,  149. 
fishing,  rights  of,  149. 

sea  and  river  walls,  liability  to  repair,  150,  151. 
owner  may  protect  his  land  from  the  sea,  151. 
riparian  owner  erecting  embankment  against  river  must   not   cause 

injury  to  adjoining  or  opposite  proprietors,  152. 
easements  of  drainage,  152,  154. 
(see  Drainage  :  Fkshing  ;  Seashore;  Stream). 
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WAY, 

public  rights  of,  24,  158,  159. 

form  of  words  giving  right  of  way  for  all  purposes,  in  perpetuity, 

31. 
easement  of  right  of,  by  implied  grant,  36,  37,  39. 
way  "of  necessity"  ceases  when  absolute  necessity  ceases,  36,  162. 
person   entitled   to  right  of    way  "of  necessity"    may  take   way 
most  conv-enient  to  him,  37. 
but  the  way  he  decides  upon  cannot  be  altered  afterwards,  37. 
no  grant  of  right  of  way  can  be  implied  over  land  of  stranger,  37. 
claim  to  right  of,  under  Prescription  Act,  over  any  lands  including 
Crown  lands,  51.  / 

twenty  years'  uninterrupted  enjoyment  gives  prima  facie  right ; 
forty  years,  absolute  right,  unless  by  consent  or  agreement, 
51. 
how  claim  may  be  defeated,  51. 

enjoyment  must  have  been  open,  and  without  interruption,  53. 
modifications  of  length   of  time  for  acquiring  prima  facie  right, 
61. 
examples  of  cases  in  which  deduction  of  time  will  be  made,  62, 
66. 
grantor  of  right  of  way  not  bound  to  repair  the  way,  79. 

grantee   (or  dominant   owner)  has   right    to    enter   on   land   of 
grantor  to  do  so,  79. 
right  granted  to  another  to  walk  over  land  deprives   proprietor  of 

many  rights,  157. 
license  of  way,  158. 
easement  of  way,  158. 

all  ways  are  divided  into  highways  and  private  ways,  158. 
the  term  "  right  of  way  "  strictly  means  a  private  right  of  way, 

158. 
ight  arises  either  by  license  or  is  acquired  as  an  easement,  158. 
the  latter,  right  can  only  be  enjoyed  as  accessory  to  dominant 
tenement,  158. 
difference  between  public  and  private  right  of  way,  158. 
highway  defined  as  "  a  public  passage  for  the  Sovereign  and  all  his 

subjects,"  159. 
a  public  right  of  way  can  only  be  created  by  Act  of  Parliament  or 
by  dedication,  159. 
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when  dedication  will  be  presumed,  159. 

closing  of  private  roads  to  prevent  public  acquiring  right  of  way 

160. 
private  right  of  way,  definition  of.  160. 
neither  public  nor  private  right  of  way  gives  any  right  to  the  land. 

161. 
private  right  of  way  may  be  acquired  by  express  or  implied  grant. 

or  by  prescription,  161. 
way  of  necessity,  definition  of,  162. 

implied  grant  of  right  of  way,  on  severance  of  property,  162. 
acquisition  by  prescription,  163. 

twenty  years'  enjoyment  gives  prima  facie  right  ;   forty  years', 
absolute  right,  163. 
extent  of  right  depends  on  how  easement  acquired,  163,  164. 
limit  to  way  of  necessity,  164. 
private  right  of  way  cannot  be  used  for  access  to  land  other  than 

that  of  dominant  tenement,  165. 
when  easement  acquired  by  prescription  extent  will  be  determined 

by  the  accustomed  user,  165. 
dominant  owner  must    not  e.xercise  right  in   manner  which  will 

produce    unnecessary    inconvenience    or    injury    to   servient 

owner,  165. 
if  way    becomes    impassable,    owing    to    act    of    servient   owner, 

dominant  owner  will   be  justified   in   passing  over  other  land 

of  servient  owner,  166. 
servient  owner  under  no  obligation  to  repair  private  right  of  way, 

166. 
must  allow  dominant  owner  to  come  on  his  land  and  repair  path 
himself,  166. 
where  public  right  of  way  exists,  private  right  of  way  cannot  be 

acquired  over  same  road,  166. 
if  person  has  a  private  way  his  right  is  not  extinguished  because 

the  public  also  acquire  the  right,  166. 
his  right  would  still  exist  in  the  event  of  the  public  giving  up 
their  right,  166. 
churchway:     decision     that    twenty     years'     regular     usage     by 

inhabitants  establishes  right  to,  166,  167. 
interference  with  right  of  way:   fence  may  be  pulled  down,  178. 
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WELL. 

right  to  enter  land  and  take  away  water  from,  is  an  easement  and 

not  a  profit  a  prendre,  19. 
owner  may  drain  or  fill  up,  128. 
adjoining  owner's  right  to  sink  well,  though  it  drains  neighbour's 

well  dry.  129,  136. 
only  remedy  is  to  sink  deeper  wells,  136. 
no  right  to  turn  sewage  into  a  well  and  pollute  water  percolating^to 

neighbour's  well,  136. 

WILL, 

definition  of,  30. 

WINDMILL. 

claim  to  uninterrupted  passage  of  currents  of  air  for  driving,  held 

not  maintainable,  52. 
no  remedy  for  obstruction,  by  building,  of  currents  of  air  formerly 
passing  to  mill,  106. 

WINDOWS, 

access  of  light  and  air  to,  83. 

where  right  of  light  enjoyed  for  twenty  years  without  interruption. 

windows  become  "  ancient  lights,"  83. 
alteration  of,  does  not  cause  right  of  light  to  be  lost.  94. 
enlargement  of  ancient  windows,  100. 
servient  owner  may  obstruct  new  windows,  100. 
blocking  up  of  ancient  windows,  103. 
(see  Air;  Anxient  Lights;  Light). 

WITHOUT  INTERRUPTION, 
meaning  of  the  term,  53.  58. 

WOOD, 

right  to  take,  for  various  purposes,  24,  25. 
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of  the  Middle  Temple,  Barrister-at-Law. 


Demy  Svo.        Price  7.i.  6d. :  for  Cash  with  Order  6s. ;  by  post.  6s.  4d. 

ELEMENTARY  FORESTRY:  A  Comprehensive  Text  Book  for  Land  Owners, 
Land  Agents  and  Students.  Elementary  Forestry,  by  CHARLES  E.  CURTIS, 
F.S.I.,  Professor  of  Forestry,  Field  Engineering  and  Surveying,  and  General 
Estate  Management  at  the  College  of  Agriculture,  Downton  ;  Consulting 
Forester  to  the  Right  Hon.  Lord  O'lNeill,  Shane's  Castle,  Antrim  ;  and  others. 
Author  of  "  Practical  Forestry  "  (Second  Edition),  "The  Valuation  of  Land 
and  Houses"  (Second  Edition),  "Estate  Management"  (Fifth  Edition), 
"Manaeement   of    British  Woodlands,"  "Valuation   of   Tenant  Right,"  etc 


Second  EditioJi.        Demy  Svo.         Price  6s.  ;  for  cash,  5s. ;  by  post,  5s.  4d. 

FARM  VALUATIONS,  Principles  and  Practice.  By  LESLIE  S.  WOOD,  F.S.I. 
In  this  book  the  very  difficult  subject  of  Tenant  Right  Valuation  is  dealt  with 
in  a  thoroughly  practical  manner  and  in  such  a  way  as  to  be  helpful  both  to 
the  Student  and  the  Valuer  in  practice.  An  entirely  new  set  of  Customs  of  the 
Country  has  been  prepared  for  this  book,  and  every  care  has  been  taken  to 
render  the.se  reliable.  Their  development  has  l)een  carefully  traced,  and  the 
present  relationship  between  them  is  shewn  by  a  series  of  maps. 


Third  Edition.         Crown  Svo.         Price  6s. ;  for  cash,  5s. ;  by  post,  5s.  3d. 

FIXTURES,  Law  of.  —  A  concise  manual  on  this  important  subject;  with 
Appendix  of  Statutes,  Leading  Cases,  etc.  By  SIDNEY  WRIGHT,  M.A.,  of 
the  Middle  Temple,  Barrister-at-Law,  assisted  biJ.'  a  Member  of  the  Surveyors' 
Institution     Carefully  revised  and  brought  up  to  date. 


Crown  Svo.  Price  4s.  6d. ;  tor  cash,  3s.  6d. :  by  post,  3s.  9d. 

FLATS,  a  Manual  of  the  Law  of.— By  G.  ST.  LEGER  DANIELS,  LL.B. 
(Lond.).  The  ever-increasing  popularity  of  FLATS  justifies  the  Publication  of 
a  Clear  and  Concise  Manual  of  the  Law  concerning  them,  especially  in  the 
present  dearth  of  Text-Books  of  the  kind.  Mr.  DANIELS  has  brought  the 
Cases  up  to  date,  and  has  dealt  succinctly  with  such  important  topics  as 
Leases  of  Flats  and  their  Special  Covenants,  the  Right  to  Support,  the 
Liability  of  the  Landlord  in  case  of  Accident,  the  Payment  of  Rates,  etc. 
Some  useful  Forms  are  added,  and  the  Index  and  List  of  Cases  are 
CarefuUy  Compiled.  The  Book  may  be  Confidently  Recommended  for  its 
Accuracy  and  Comprehensiveness  to  all  interested  in  this  kind  of  Property. 


Crown  Svo.  Price  10s. ;  for  cash,  7s.  6d.,  by  post,  7s.  lOd. 

LAND  AGENCY.— An  entirely  New  Edition  of  "  Garnier's"  work,  edited  and 
revised  by  HERBERT  W.  RAFFETY,  F.S.L,  the  legal  matter  by  FRANK 
W.  RAFFETY,  of  the  Middle  Temple.  Bavrister-at-Law. 
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Books  published  by  The  Estates  Gazotta.  Limited. 


Crown  Sro.  Price  7s.  6d.  tiet,  hy  post,  7s.  lOd. 

LAND  AND  HOUSE  PROPERTY  YEAR  BOOK.—Publishcd 
annually.  A  Guide  to  Investments  in  Keal  Estate,  showing  at  a  glance  the 
Results  of  Sales  at  the  London  Auction  Mart ;  Masons'  Hall  Tavern  and 
the  Horseshoe  Hotel;  also  at  the  Principal  Provincial  Centres  and  in  the 
London  Suburbs.  With  Index  to  the  Streets  and  lloads  in  the  Metropolis  in 
which  Properties  have  been  sold. 

Cufiics  of  the  Editions  from  1892  can  still  be  uhtalned. 


Dciny  Sl'u.  Price  6s.,  by  post.  6i.  4d. 

LANDED  ESTATES,  The  Law  relating  to.— L;ind,  Manor.  Farm,  Field,  Crops. 
Stock,  Labour,  etc.  This  work  contains  a  resume  of  the  iaw  upon  the  most 
important  matters  connected  with  the  Sale,  Purchase,  and  Possession  of 
Landed  Property  ;  with  an  Appendix  containing  the  Customs  of  the  Country 
and  the  most  important  statutes  connected  with  the  subject.  By  SIDNEY 
WRIGHT,  M.A..  of  the  Middle  Temple,  Barrister-at-Law. 


Second  Edition.       BoyallSmo.       About  400  pages.        Price  5s.  net ;  by  post  5s.  4d. 

LANDLORD  AND  TENANT.— A  handbook  of  the  law  relating  to  Landlord  and 
Tenant.  For  the  special  guidance  of  Surveyors,  Auctioneers,  Estate  Agents  and 
their  Assistants.  By  BENAIAH  W.  ADKIN,  of  the  Middle  Temple,  Barrister- 
at-Law.  The  volume  now  advertised  will  be  found  a  useful  text  book  for  the 
examinations  of  the  Surveyors'  Institution  and  Auctioneers'  Institute,  and, 
when  supplemented  by  a  proper  course  of  preparation  for  these  examinations, 
it  will  suffice  for  the  purpose,  whilst  the  form  of  Index  given  at  the  end 
should  be  generally  appreciated  by  both  students  and  practical  members  of 
the  professions  in  daily  touch  with  the  law  of  Landlord  and  Tenant.  Mr. 
Adkin  has  carried  through  his  task  admirably  and  produced  a  work  that 
ought  to  prove  invaluable  to  all  who  are  in  need  of  so  convenient  and  lucid 
a  means  of  reference. 


Croirn  Sco.  Price  12s.  6d. ;  .for  cash,  10s.  6d.,  by  post,  lis. 

LANDLORD  AND  TENANT.— A  practical  and  concise  exposition  of  all  the 
main  propositions  in  the  Modern  Law  of  Landlord  and  Tenant,  and  at  the 
same  time  a  digest  of  the  whole  Law  connected  therewith.  The  work  is 
intended  specially  for  Surveyors,  Land  and  Estate  Agents  and  Auctioneers 
Students  preparing  for  the  Examinations  of  the  Surveyors'  and  Auctioneers' 
Institutes  ;  and  for  Owners  and  Occupiers  of  Property  ;  and  will  be  found 
useful  by  many  Lawyers.  By  SIDNEY  WRIGHT.  M.A.,  of  the  Middle 
Temple.  Barrister-Ht-Law. 


Demy  Sco.  Reduced  to  6s.  net,  by  post  6s.  6d. 

LAND  SURVEYING:  Its  Theory  and  Practice.  By  SAMUEL  SKRIMSHIRE, 
F.S.I.  This  work  provides  both  a  text  book,  containing  in  a  succinct  form  all 
that  is  required  to  be  known  by  candidates  for  the  Surveyors'  Institution  and 
Auctioneers'  Institute  Examinations,  and  a  handy  reference  book  for  the 
busy  practical  man.  The  book  is  illustrated  with  a  large  number  of  diagrams 
and  examples. 


Books  published  by  The  Estates  Gazette,  Limited. 

Crown  Svo.  Price  6s.;  for  cash,  5s.,  by  post,  5s.  4d. 

LEASES,  Principles  and  Points.— A  Handbook  to  the  Law  of  Leases  ;  for 
Landlords,  Tenants,  and  House  Agents.  By  G.  ST.  LEGER  DANIELS,  LL.B. 
(Lond.),  of  the  Middle  Temple,  Barrister-at-Law. 


Crown  Svo.        Second  Edition.        Price7s.6d. ;  Jor  cash,6s. ;  by  post,  6s.  4d. 

LIGHT  AND  AIR,  The  Law  of.— This  is  one  of  the  best  text  books 
on  the  subject  of  Light  and  Air  published.  The  method  of  arrangement 
is  so  simple  and  complete  as  to  make  the  present  position  of  this  difficult 
subject  easy  of  comprehension  to  both  professional  and  lay  minds.  Illustrated 
by  diagrams.  By  A.  A.  HUDSON,  of  the  Inner  Temple,  Barrister-at-Law  ; 
and  ARNOLD  INMAN,  of  the  Inner  Temple,  Barrister-at-Law. 


Dcmij  Svo.  Price,  5.s'.  net ;   by  post,  5s.  4d. 

LONDON  BUILDING  ACTS  (AMENDMENT)  ACT,  1905,  The  -This  Act 
came  into  force  January  1st,  1907.  Drastic  Alterations  affecting  the  value  of 
Metropolitan  Property.  Liabilities  of  Owners,  Agents,  Trustees  and 
Mortgagees.  Escape  from  Fire.  Powers  of  the  London  County  Council,  and 
Liabilities  of  Owners  and  Occupiers  of  Buildings  in  the  Administrative  Area 
of  the  County  of  London.  By  BERNARD  C.  MOLLOY,  Barrister-at-Law, 
Middle  Temple. 


Crown  Svo.  Price  6s.;    tor  cash,  5s.;  by  post,  5s.  4d. 

POTTERY    AND    PORCELAIN.— A    practical    Handbook   and    Guide   to  the 

various  Manufactures  of  China,  Faience  and  Enamels,  both  English  and 
Foreign :  with  a  concise  explanation  of  the  principal  features  of  each. 
Illustrated  by  the  marks  of  the  best  known  factories. 


Second  Edition.        Pwyal  Sru.,  650  pp.        Price  20s. ;  .for  cash,  16s. ;  by  post,  16s.  6d. 

RATING.— This  work,  which  is  written  from  a  Surveyor's  standpoint,  gives  under 
three  beads — Principles,  Practice  and  Procedure — a  clear  and  comprehensive 
survey  of  all  the  matters  appertaining  to  this  difficult  subject.  In  addition  to 
the  pages  devoted  to  the  rating  of  land  and  buildings,  exhaustive  chapters  are 
devoted  to  the  complex  points  arising  out  of  the  rating  of  Railways,  Canals, 
Tramways,  Gas  and  Water  Companies,  Docks,  Harbours,  and  Piers.  By 
P.  MICHAEL  FARAD.A.Y  (Rating  Surveyor),  the  Legal  Matter  revised  by 
A.  F.  VULLIAMY,  a  Sohcitor  of  the  Supreme  Court. 


Beiay  Svo.  About  250  pages.  Price  6.s.  ?iet  ;   by  Post  6S.  4d. 

THE  PRINCIPLES  OF  PAROCHIAL  ASSESSMENT:  AN  INTRO- 
DUCTION TO  RATING.-A  Text  Book  for  Students.  aKo  a  useful 
Handbook  for  Surveyors  and  Estate  Agents,  by  BhNAlAH  W.  ADKIN.  F.S.I., 
of  the  Middle  Temple,  Barrister-at-Law^  (Author  of  "Copyhold  and  other 
Land  Tenures  of  England'  and  "A  Handbook  on  the  Law  oi  Landlord 
and  Tenant.') 


Books  published  by  The  Estates  Gazette.  Limited. 

F'cap.  8vo.  Price  2s.;  for  cash.  Is.  Sd. ;  by  post.  Is.  7d. 

TRUSTEES   IN   BANKRUPTCY:  Their  Duties.  Powers,  and  Responsibilities 
By  SIDNEY  WRIGHT.  M.A..  of  the  Middle  Temple.  Barrister-at-Law. 


Crown  Sro.  Price  3s.  6d. ;  by  post,  3s.  9d. 

VALUATION  OF  AGRICULTURAL  TENANT-RIGHT,  Note^^  on  the.— This 

little  book  has  been  written  specially  to  fulfil  the  requirements  of  the 
Surveyors'  Institute  Syllabus  (the  author  having  been  an  Examiner  of  the 
Institution),  and  for  handy  reference  it  will  be  found  useful  to  everyone 
concerned  with  the  Valuation  of  Agricultural  Tenant-Right.  By  G.  S. 
MITCHELL.  F.S.L.  Author  of  "Handbook  of  Land  Drainage,"  "Practical 
Stock  Ensilege,"  "New  form  of  Hop  Kilns."  etc.,  etc. 

Tfiird  Edition.      Crotvn  Svo.       Price  Ss. ;  for  cash,  5s. ;  by  post,  5s.  4d. 

VALUATION  OF  LAND  AND  HOUSES.— This  work  will  prove  invaluable 
to  Valuers  and  Surveyors  in  practice,  whilst  for  Students  and  Pupils  it  forma 
a  text  book  on  a  most  important  subject.  By  CHARLES  E.  CURTIS,  F.S.I.. 
Professor  of  Forestry.  Field  Engineering  and  Surveying,  and  General  Estate 
Management  at  the  College  of  Agriculture,  Downton  :  Consulting  Forester  to 
the  Right  Hon.  Lord  O'Neill,  Shane's  Castle,  Antrim  ;  Author  of  "  Estate 
Management"  (4th  Ed.) ;  "Practical  Forestry"  (L'nd  Ed.)  :  etc.,  etc.  Revised 
and  Enlarged  and  with  Valuation  Examples  by  D.  THOS.  DAVIES, F.S.I, 
and  Indication,  etc.,  by  IVOR  CURTIS,  M.A.,  Cantab. 
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